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PREFACE. 



Jk HE (hiniuaal Recorcts of a CouMry m* ai> kUtorical 
au^^QMit oC the ick&ft of aFtopkv ^ tbcir maniiart 
aod jnnsprvdeKo: and in die ^txjm of igttOMiictt and 
hsBbaaisa^ A«^ eshibit a itriUngv buft ludwue j^etuM 
ofi ft»BaaMiQ9eL Thie oecovda af Seoilaiiid^ ui parri-^ 
cttltt, pceMMTsivcb at fraquent dkpbtf oi die MtraiiraH 
gMCftffl&Q koma BDttiid^ a» amuses the faACjF after 
dur ve«nse«eia detail of foDm, and tdle disguelkig n^ 



\nSA^ theae maeeeiiib gratify curiosttf , tlk^y also af- 
ford useful ioformation. The^ skow what hitter fruit^^ 
are produced under^the gloomy dimate of a tyrannical 
Government, and a superstitious Ptriesthood$ and they 
afford us ample ground of consola^oa, vhexv we com- 
puf those bitter fruits with the blessings which we en- 
joy under a free government, and in an enlightened age* 

To present these Trials unabridged, would be to fa^ 
tigue the reader with tedious rubbish; and to deliver 
them without illustration or remark, would be to de- 
prive them of that fund of entertainment and inform- 

a 
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IV . PlL£f AC£. 

ation which they ought to possess: But the nunnef 
in which I. thought it adviseable to publish them has 
laid me under certain d^advantiagcfs^ Viz< the necessity 
of delivering my own opinion upon a variety of diffi* 
cult and important cases} and of undergdng no incon« 
uderable degree of labour. 

In the course however of my search, into volunun^ 
ous, obscure^ and mutilated Records, I derived great 
benefit and satisfaction, from the polite and cheerful 
assistance afforded me by the Geademen in all the 
f ubUc Offices which I had occasion to consult; and in 
particular from that of Mn Norris, Depute Gletk of 
Jlisticiary, and of the Messrs. Rou&tsons, Keepers of 
the JLecords in the Genieral Register, whose judidous 
and liberal aid greatly alleviated the. trouble of my wcnrk^ 
And if it shall be honoured with the public approbation, 
I shall think myself amply recompensed for the toU of 
a long and laborious research. 



^st Aug. 1785. 
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CRIMINAI* TRIALS. 



OP TREASON. 



^3fW«/ QfJ6lm Meater * ^fForbess^ for conspiring to 
asskssmaie Itmg Jamks K for eJ^iting a mutiny in 
^j&Ugjfshost^ (mijb^ attemping to sacrifice part 
qfiHe armfi to ike English. 

JoHK Mastfir of :ForbeB8, on the 12th of Jiine, 1536^ 
waa^ accused byGaorge Earl of Hantly, before the ^^^^ 
£iog aiid the Lords of the Biiyj Coundl^ of the 
crifDe of Treasmu The Treason charged was^ that 
the accused had coifapiredf the King's death, ^f ine- 
^fitaytiiQg to kill hSm with the shot of a cttlr<eria» ^heft 
hb ifii^teessv^msin the bcH?otigh of Aberdeea. The 
.Master ot F<»rbess firotested his innocence^ which he 
oitered to maintain by single combat. The EafI of 

* Metier of Forbess is a Scottisl; phrase» sigtufying eldest soft 
^d heir-ajpf>arent of Lord Forbess^ and so bf the eldest sou of | 
atiy BaroD. 

t Records ol" Justki^ry, 12th June, 15^. 

A 
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2 TREASON. 

15S7 Huntly declaredl, that his informers were not pre- ' 
sent; but he would bring z' landed marij or gentU'^ 
marly who would avow the charge before the King 
any day his Highness would, appoint, and, failing 
thereof, he took up the pledge. ' . 

The Privy Council having taken the Earl of Huntly 
bound, under the penalty of 80,000 * merks, to make 
good his accusation before the King, or the Court of ^ 
lusticiaity at Edinburgh, against the first of the en- 
suing month of July; they, at the same time, order* 
ed a herald to charge the Master of Forbess to enter 
himself prisoner in Edinburgh Castle against eleven 
oMock next forenoon, under the pain of Treason; 
or, at least, to find surety, to the amount of 20^000 
merks, to staad trial Oft th^ day appointed; also, that, 
during his residence in Edkiburgh, he should not 
approach nearer the Royal Palace than the Netha:- 
bow-port; and that, when it should please his Ma*- 
jesty to visit the town, the Master of Forbess should 
confine himself within his own apartments. 

No further procedure was held in this matter till 
the 8th of December, when the King directed a 
warrant to the Privy Council, requiring them to give 
orders to the Justice Clerk to take surety from Lord 
Forbess, as well as the Master of Forbess, that each 
of them remain in Edinburgh Castle till they find bail, 
to the t extent of 10,000 merks, to appear and stand 
trial when called on. 



* For the value of Scottish money in those times, see Arnot's 
Hist, of Edinburgh^ p» 87, 90, &c. 

t Rec. of Just 11th December; 1586* 14tb July, 1537. 
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TREASCW. S 

*Oiiihe 14tli df July, 1537, he wis tried for High 15S7 
TwwoR, before th<5 Earl of Argyle, Justice-General, ^-^"^ 
9t^Ai %kp Commissioners of Justiciary. The indict- 
fa«kltt*c0];uainQd several charges, ^ That the prisoner 
* Was guilty, art cmdpart^ of a treasonable and abo# 
^ iniatblg iConsf^Taigy taperpetiate murder f upon the 
^Sm^% snost^oble person, by the shot of a culverin, 
^ lalfh^tr^'H^hiiesr was in liis borough of Aberdeen, 
^fcH* thi^ purpose of administering justice within the 
< fidrlhert^ p^uts of his realm; that he was concerned^ 
^^art ^^pfirtf iii the treasonable mutiny which arose 
^ w^tjhie^bis^ Rpyal 4rmy (hat marched to the borders^ 
^isr nittional defence, against the English forces, the 
>WSjtp0tCfailiiarmy being then at Jedburgh; and that he 
^ ttslitff OUjily conspired the destruction of a part of 
^ ^ the^arifiy raised to oppose the incursions and rav4 
. ^iSgg» of .<mtv siQcieat enetnies of Engls^nd, who were 
5|i0V^^ Upon the borders, to the imminent peril 
^ of ih^^y, and to the great danger of the state; 
^ also^ that he traiterously ^ded our said ^nemi^s of 

< 1?i£M»n personSf some of them ttien of distinguish-! 
•M rankf fiind all of thein of respectable station, sat 
tiflon the juryu They were, Robert Lord Maxwell, 
William Ma^er of Gkncairn, ^night, Sir John Mel- 
. vIB&of Rakh, Jo^&H^me of Cokl^nl^nows, George 
Crawfurd of Feddorat^ Aleiiander tesli^ gf Pitcaple^ 

♦ Art and part is a phrase in the Scottish law, which denotes, 
aiding and abetting. It sigiii^e3 th^ same with the JUatin phrase,. 
ope et consillo, 

f The indictmenris in Latin, the vei^dict in English* 

A2 
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4 TREASON^ 

1537 John Pantoun of Ht midden, Da,vid Duncamsan of 
^"''^^ Standanstanes, John Leslie of Bouquhaine, Nicholas 

Ross of Auchlossin, James Garioch of KiUstane^ > 

George Leslie of Newleslie, John Gumming of C^U 
len, Charles Dempster, and William Leslie of Coo 
larachie. The jury found him guilty of the whole 
crimes charged against him, article by article. .Sen- 
tence was then pronounced upon him, ^ forfeiting 
^ his life, lands, and goods, moveable and immove- 
^ able; ordaining him to be Iiarled* through the 
^ causeway of Edinburgh, and hauged on the gaUpws^ 
^ till he be dead, and tQ be quartered and dismember*^ 
* ed as a traitor.* 

Drumraond of Hawthornden, and the. later SqQt« 
tish writers, have thought proper, for what reasoa 
I know not, to pronounce! de^cidedly that this was 
an unjust sentence. The following re^sQn3> hpv^ever, ^ 

lead me to think, that we are by no means entitled 
to conclude that the jury returned an iniquitous ver- 
dict, which was to infer sq dre4dful a doom; and 
that our idea of the prisoner's innocence cannot 
exceed bare conjecture. The evidence give^n on his 
trial is not recorded in the books of Justiciary, no?; 
was it in use to ^e taken down at that period; an4 
the presumptipn surely is, tjiat a jury would not^ 
contrary to their copviction, saq-i^ce ^he life, fofr 
tune, aiid fanve of a fellow citij^en. 

About this period two inveterate factions sprang 
wp in Scotland. Lord Forbes was, perhaps, the very 

• Drawn on a hurdle. 

f.D^mmond's Hist, of the James's, p. I04f. Scott's Jlist. <tf 
S?otI?uid, p. 344. 
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TREASON; 5 

first roan of rank in the north, magnae^famUae^tfaC'^ 1537 
thms prinieps* who professed the doctrines of re- ^"^"^ 
formaxion; hence we may suspect the partiality of 
succeecKng writers when treating of this Lord and his 
family* Such of the proceedings agunst the prisoner, 
as we still can distinctly trace, were neither harsh nor 
precipitate. The Earl of Huntly, the accuser, was 
ordamed by the Privy Council to find surety, to the 
amount of S0,000 merks, to make good his accusa- 
tion; whereas the prisoner, and Lord Fprbess, by ex* 
press warrant, imder his Majesty^s hand, were re- 
quired to find surety only for 10,000 merks, to stand 
trial when called on. Upwards of thirteen months 
elapsed between the accusation and trial, a period 
surely sfu€icient' for the abating of passion, and the 
investigatiog of truth. The prisoner was a man of 
impetfUms temper and profligate life) a person who, 
although mUny beHeved him innocent of conspiring 
the King's deiith, although he denied it on the scaf- 
fold, yet the public hardly regretted his fate, on ac« 
count'of bis profligacy apd wickedness; and he him- 
self acknowledged that he deserved to die for the 
murder of the Laird of Meldrum* Even in those 
barbarous times it was not uncommon for a prisoner 
to be acquitted by his peers of a charge of treason. 
JRobert Lord Xisle waar tried before th^ King himself, 
by sixteen Lords and Barons of Parliament,! who 

* The case of Gowiy aflbrds a notable instance, that a chant- 
pion of reforxKaiion was sure to find ia his party advocates read^, 
not only to wipe off the imputation of conspiraey» but to retort 
the charge. 

^ 18th March, 1481. Amot's Histt p. 643* 
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» f reason: 

issl^hb pfomunc&d Mm annocetiit of the ii-easo&j^d^ 
wO cdi^r6sp(mdbgticd wkh the EtygHsh with which he wx^ 
changed. And Archibald Douglass, wheia prosi^cBted 
for the treasOfial)fe murder of DaEnsley,* m the irer^ 
dkt of his jury^ experienced the like justice, wjft^ 
ix^r. Two i^fflinedt l^coctish historians were^emmn-^ 
p&rkvy With th^ Matter ctf Fotbess. At the time of 
his trial, MGh^tiiii Wa^ tMrty-one years of age; ind 
Lesljr, it iS pr^^ble, Wfts about the same pej^iod of 
Kfe* Th^y bsib medtioA th^ cotisinracy to assassiim^r 
tkib King; fetif sucfatis their inaccuracy, thaftddnlier 
of thetti takes tidtice of tb^ charge of exiting arsm^ 
tiny iti the Scotti^ army^ or that of a treasonable 
correspondence With the English* lM\y does nit 
insinuate that the Mast^ir of Forbess suffered ad ub^ 
jusf sentence,t but observes^ that his fEither^ the Lord 
Forbess, iitet a te^ous confin^n^t in Et&ibmrgii 
Castle, on the s^vtie atcbtttit, upon a^mdre mimtteiit^ 
restigation. Was ^culp^ted from>e?:ei^y st^s^didnDiaof 
guilt. The indecisive ambiguous report of Buchanan, 
that many thought the Master of J'orbess innocent of 
meditating an asfsassinatidn, at the same time that his 
other crimes fend^ted him deserving ol.dmth,.is tk9 
slippery foundation on which the carelessness or par- 
tiality of later authors has reared* the fabrfc of his in* 
notence, glittering in distant prospect, but vanishing 
ttpcrti approath* - ». , ^ 

I present the reader with the passage from Bnach* 
antm. I will not d^rade his stile by attempting, to 
translate it. ^ Joannes Forbosius^' ju^eni4'*acer, ^i 

* 26th May, 1586. 
i Ledy de Reb. Gest. Scotor. p. 446, 
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TRSA80t« % 

^wigna^fimii^ ^ifacimm prmepg^ ab Hwtileio 1537 
^ aemulo creditor oppressus. £rat emm quidam Stnir ^^^ 
\ cluBWy homo ad ^odvb fiag^mm promptus, mul- 
^ tw aofioa Forbosio vaUe ftmiliarb^ et oomitun ei 
< neqaiter.patratoram out ctmscms^ aui particeps^ mt 
^^auei&r. Is paurqm (ut rebatur) ab ea ^o mertto 
' cakas ad uiitnicum ejus Hnmihium se ooufcrt; et 
^crimioac%pitzh^'WladewndeiuSt^ vel futphmmi 
^pMmtJwmcmnto eoi^nait: Quod Forbosius vu 
^daikit, ante annos complttres^ de ttge oceidenda 
^ ccmsiiium inisset. Id crimeny qualiqiiam nec.satU 
^finnis argumezttisy nee idoneis testibvafiiisset pro- 

* faotiwift et stttdia inUnicorum in jadido neipmeafi 
^ laterent) IB (Ke Jultiy a judicsbus, magna e^ p?rte 

* ab Hnn^teiQ conductis, damoalEiBy capite lui^ fied 
^ cftis imppliciaBi vulgp mimn tristefuk^ quod, etsi 

* Ofimiiib^ ob quod poenas dedertf , ^xpertem horni* 
^nes credemt^ tamen, ob superiorb vitae fecinora, 
^ morte non imiignuin ^aispfmerent.^* 



Mr. Archibald Douglass^ Parson qfGlasgo'3i\ for (lie^ 
Treasombk Murder ofHemy King of Scots. 

AacHiBA|.B Do<76i,^8 was cou^ to lames Earl of 1580 
MbrtM, Regent of Scotland* By him he wa^ ap- ^^-^^^ 
pcuatirida Lord of Session on the 11th of November, 
1578; and, in the interval between the downfall 

^ Bachanani Hist. lib. 14f. sect. 53. 
t April 26, 1531. 
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1580 aiidexec«Etion of tbe.Re^t^Jie mm^i^amsat^&om 
Ow^ the bench. :j ^ t *^ . . ^ j..;; 

Oil the 3l6t DiGfcfiifAier^ 4580 
md the prisoner^ ivcrretbotli Accused befoi^doaiPnvy 
Couttcti<)f the muf^ of Darnley; vXbe Kmg^isent 
privately to ap^ehdnd thepHisofterj wbo^t^rasitbeii at 
Norham; but he, having got intelligence of 'Monrton's 
commitment,^ fled to England; and Eiasabetlit, in the 
BSDal stile of her p<dfcy, Tefased totist^en taJaimes's 
repeated entresties that she would smrrender tba pri* 
scmer to justice. ,- ; ; . * 

After bding degraded from the bench, tlie Parlia-r 
ment pronounced,, in absence, a decreet of^^&i^A^ 
vrel against himin the mbnthof ^Kovembetr^ .l^JSl. 
^Hhe sameParliament passed an Act of apptobfltftton of 
tbeEarl of Arran'sj) proceedings concerning the mur* 
der of the King's fatheri ' This Act' sets forth^ that' 
the Earl of Arran had accused f the late Bart o£ Mor« 
too, and Archibald JDbugbss, a^rguiky^ arlmdpfirti 
of the murder of Darnley; that Douglass^ conscious 
of his guilt, hadJQed to England^ and continued f ugi« 
tive. And a solemn protestation T^as entered in Par- 
liament § by many J^ords, dignified clergymen, and 
barons, thait nothing should be hereafter done con- 
trary to the Statutes enacted m -A. D. 1571, -and 

♦ SpottUtv66d*5 Histiory; p. ilO, 3481 ' ' 
. t This decree is Aot entdned m the rolls of PadbttneBt. 
X Forfeicure* || Captaio James Stewart, 

f Unprinied Acts, Octobn' 2*, 1581. ^ General Register. 
§ The Act 1579^ c. 36. prohibited and arnnulled all disposiiion/i 
and alienations of goods or estates, made, or to be made, by any 
persons convicted, or to be convicted, of the murder of Darnley^ 
or of ilae Regent Murray. * 
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.i37A^ concerning the murderers of the King's father, 1586 
tiU his Highness should be of age. 

At what time the prisoner returned to Scotland, 

' liknownotj but, if my notion of his trial be well 

^foimded^he returned in the well grounded confi- 

.dcnce that all his powerful friends did not die with 

Morton^ 

.* While the King was yet a minor, the ministers and 

. officers of state had the assurance to pass an act un« 

4if the Great Seal,* restoring the prisoner, in his 

Majesty's name and authority, against the decree of 

iPtrliiimeBtJbrfiiiiitifig him for the murder of the 

..milg's father*. This act oirehaUUtaUon^ as it is called, 

. coptaisis^ at thesame time, an awkward and incon- 

^gRKious clause, declaring, that, if the prisoner should 

be Ibund guilty of the murder, the act should be of 

x^lmfV^e pr effects On the 2ist of May, 1586, within 

ithnejCiMifeeks after the date of the former actf, the 

prisoner received a pardoa, under the Great Sezd far 

all crimes, and treasons committed by him, except the 

;Aiurder of the King's father, and five days after he 

. was iri^ for that murder* 

^£on»nussion was passed under the Quarter Seal, 
appoiming Mr. John Prestoun^ and Edward ft-uce, 
Advocates, Commissaries of Edinburgh, to sit in 
judgement upon the prisoner « who was brought to 
trial oni jthe 26th of May, ]586. It was charged in 
tke iadktmenty that the prisoner,^ in the months of 

♦ Gteat Seal Records, M^y 1, 1586. f ^bld, May 21, 1586. 
% Records of Justiciary, May 26, 1586. 
} In die indictment, he is designed Mr. Archibald Douglass, 
parson of Glasgow; but, in the rehahUitation and pardon under 

B 
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15S6 January and February, 1566, along with James fate 
^"^^^ Earl of Bothwell, James Ormeston of thatllk\ Robert 
Ormeston his uncle, Jamies Hay* of Talla, John Hep- 
burn, called John of Bowtown, and sundry other ac- 
complices, did conspire, and finally did determine 
upon, the murder and parricide of the late Henry 
King of Scots: that the prisoner, and the other per- 
sons mentioned, by themselves, their servants, and 
their accomplices, were guilty of perpetrating, aid- 
ing, and abetting, the treasonable murder of Henry, 
and of William Tsdizebr, and Andrew Mackaig, his 
groomst of the chamber, in a lodging beside the 
Kirk qfJPieldy in the burgh of Edinburgh, upon the 
10th of February, 1566, about two hours past mid- 
night: that they burned the house, and blew it up in 

t|^e Great Seal, he is farther designed one of the ordinary Lords 
of Session, notwithstanding he appears to have been dismissed 
from the bench in April, 1561. 

♦ It was this James Hay of Talla and John Hepburn who ac- 
tually set fire to the match. The Earl of Bothwell, and -others 
of his accomplices, waited in the court-yard. As it wcu a quM-- 
ter of aa hour ere the ho^ise blew up, the Earl grew inpatient, 
^eadin^ that the match was not rightly kindled, and would have 
gone into ^e house to see if the match was burning, had he not 
been prevented by Hepburn. The conspirators saw the house 
rise in the airy heard the crack, and ran off; Bothwell hied hhn« 
selfdown to his lodgings in the palace of Holyroodhouse, and 
'went to bed for half an hour, till the events which he so weH 
knew, was announced, the news having reached the palace. 
{Seethe depositions of four of the conspirators who suffered for 
this crime, Anderson's Collections, vol. ii. p. 165.) No mention 
Is n^ade in these depositions of the prisoner Douglass having been 
preseik. 

f The phrase in the libel is euhtcutaris* 
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l;fee vf^ by tl^e force of gunpowder, which, for that 1586 
purpofe, th^y If ad recently conveyed into vaults, and ^"^^^ 
otl^er \qw and dark places under ground: that, there* 
jbQTy.th^ prisoner had incurred the pains of treason, 
9^.ought to be punished by the loss of life, fortune, 
aad hme^: that, further, he was in the treasonable 
iorekuowledge of the crime, and concealed it, by 
which he had incurred the like penalty: that, as an- 
other circumsta^nce of his being guilty, art and part, 
of perpetrating the said murder, he, in the hurry 
and bustle which accompanied that deed of darkness, 
titi^bismwliSy* which next day being found upon the 
i^oc, ..w^re^ct^nowledged to be his^ that his gui|t 
^Ugai i^th^ir cpn^rmed by his flight into England, to 
f^^c^^he bad recourse when summoi^ed before the 
Privy Council to answer for this crime: that he re* 
piained in England several years, which was a tacit 
acknowkdgement of his guilt, and that, in Novem- 
ber, 1581, he underwent a sentence of forfeiture for 
the said criijfxe; that his intimate friend, John Bin- 
lapg, who was convicted and execv^ted for the mur« 
der in Jifipe, 1581, did frequently depose and declare, 
that the prisoner - was guilty, art and paxt^ of^ the 
crime, and did actually devise ai|d perpetrate, tho^ 
s^me) and that Binning repeated this declaration iu 
presence of the whole people at the place of his exe- 
^utjk)n: and, lasflyy that Jaipes Earl of Morton beforo 
his deatib confessed his foreknowledge of ^le xnuj« 
der, and declared it was the prisoni^r who revealdd 
the same tohifli, and that he, the prisoner, was ac* 
fwaBy present At jhe committing of the murder* 

* i, e. Lost hU slippers. 
B2 
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1 5S6 Th^ indictment being read, the prisoner producfed 
^""^"^ a warrant from, his Majesty, directed to the justices,, 
requiring them to admit his lawful defences^ He 
declared, that, trusting to his innocence, he (tesired 
no prolocutor; and he pleaded, that the charge o£ 
foreknowledge of the murder, and concealing the 
same, ought not to pass to the knowledge of an as- 
size, in respect of his Majesty's pardon; and the Court 
sustained this plea. The Court then proceeded to 
name a jurv, when an unusual obstacle to the trial 
occurred. Of the persons summoned to be upoa 
the jury, a sufficient number did not give obedience * 
to the citation. The absent jurymen were finedy 
and the trial stopped; but, from whatever cause the 
absent persons declined to sit on this jury, the prii 
soner had no mind that the trial should be interrupt^ 
ed. Nor was the court hostile to his wishes. It con- 
tinued to sit in a pause till a precept directed to the 
justices and advocate-substitute was procured from 
his Majesty, and produced hy tlw prisoner^ This pre- 
cept set forth, thit the prisoner was pre^enthf entered 
'mparmd^ to stand trial for the murder of Henry; 
that the trial stopped through the not appearing of 
a suflSicient number of jurors; and it required the 
judges and King's counsel tq supply the number of 
the absents by ^uch gentlemen as happened to be at 
the bar, or in the court. The advocate-substitute 
desired that thi§ precept might be entered in the 
* process as his warrant, and trial proceeded. 

The nine jilryoien who appeared, in consequence 
of their summons, were Patrick Master of Grajf^ 

f Prpduced at the bar. 
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chancdlor (ue. foreman) of the jury, lames Goltill 1586 
of Easter Weemyss, Robert Logan ofRestalrigy An- *^^^^ 
drew Gray of Dunytoald, Andrew Logan younger of 
Cotfield^ Oilbert Gray, of Baldinran,- Mr. Samuel 
Cockbuni of Templehall, George Home c^f Spott, 
Patrick Johnston younger of Eiphinston^ Those who 
were pidced frmn the bar, and added to the list, 
were WilHam Ker younger of Ancrum,' Alexander 
BaiUieof Littlegill, Master Robert Fawside younger 
of that Ilk, Gavin Carmichael of Wrichtslands, 
James Logan of Parsonsknows,* Andrew Ker of 
Greeohead, Gewge Hamilton of Preston,' and Wal- 
ter JCer; brother to thfe Laird of Greenhead. 

Seventeen jurymen sat on this trial; this was un« 
common, but not unprecedented.! Nineteen were 
summoned to be upon It^ of whom nhie only obeyed 
the citation. The ten who absented themselves wei^e. 
Sir Ar^ibald Napier of Edenbellie, Knight, Sir John 
Edmestouji of : that Ilk) George Home of Wedder- 
burn, Alexander Dalmahoy of that Ilk, ' Mbw:^ 
bray of Barnbougle, Francis Douglass of Borg, Tho- 
mas Otter bourne of Redhall, George Home of Brox- 
moudi, Robert Lord Seytoufl, and Patrick Cargill 
of that Ilk. They werefined £l4f each for their dis- 
obedience. . 

It might natiiraUy be expected,* with regard to peN 
sons even ^m the respectable sphere of life to \;vliich 
these jurymen belonged, that the l^pse of two huh- 

♦ Par«onsknow8 was a part of the estate of Restalrig. It is 
the spot on which the house of Mr. Alexander Robertson, one of 
the principal clerks of session, is now built* 

t Craig de Feudis, p. 4^ 
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%6M (bed years filiould hzve.cotoAffktd iheW zaiwi^^h^ 
charaeta»,9Dd tb^r aiEtta^ineBt8> topbBvioa. Xb^^ 
h^wev^r^ is &» from being ^e caac; and, Irpm.tbft 
eiFCumstances concernibg the jurysien vhich ] am 
still able to tracer I am confirci^d m the notieo^ tba| 
Biswas a collusive trial, dqvised with no other p^ir^ 
|»ese -than to screen the prisoner from the^ cpm^ 
i|ttenees of guili; a notion strongly siag^ested by the 
Doyal pardon and aet of reluxbiUtathn^ the si^yness^ <^ 
jurymen to ^it upon the trial, the prisoaer'^ fr^dmes 
hg^ and in all probability p*ocKmjr a rpyal.precgpc 
to Icirce on th^ trial, by suf^lying tk^ absent jury* 
men with' those perscxis who happened tQ be At t^e 
bar, or in the oourt, th^ former c^ whom, it -must be 
|pfe8um€Ml, were hts frie&ds; and finally^ by the jury '^s 
y^wrnin^a^.Terdict, which seern^ cpnU'^ry to £a<:t^ 
perhaps also to law and evidence. However i^fivM*' 
ous, however astonishing it may appear to us, yet 
one of th^ original jurymen who were summoned^on 
this trial, George Heine of Spott,* on the 16th of 
June, 1582, wa$ himself tried and acquitted for this 
individual murder. And in his indictment, it wa« 
directly charged, that he was guilty of the murder; 
QXf. at least, that he had previous knowledge of it, 
and concealed the same, and perfectly knew that the 
prisoner^ mid John Binning^ the prisoner's servant^ 
were perpetrators qf the nmrder. Another of the 
jurymen was Robert Logan of Restahig, who was 
convicted and forfeited for his concern in Gowry'sf 

* MS. Abstract of the Records of Justiciary in the Advocate's 
Library, vol. i. p. 113. * 

t Spottiswood's History, p. 457, 509j Robertson** History, 
vo}. ii. J). 258. 
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tcmslpi'tkCf^ A third penod^ the Master of Gray, 15S6 
dianceHor* of the jury, id the course of that very 
year, was sent by King lames ambassador to Eug. 
lind to iMercede for Queen Mary's life. On d^ 
taibassy, so jhithfidhf conducted, so Jbriunatefy ter- 
SHnated, Douglass the prisoner had been f<M«erly 
sent: but his fidelity being suspected, die Master cf 
Gray, and Sir iPames MeMUe, were appcnnted to su« 
persede him; and the languor or duplicity of the 
prisoner's conduct yielded in point of treach^y to 
the conduct of Gray his successor. Instead of inter* 
ceding fer the captive Queen, the Master o£ Gray 
CHged EUzf^th to execute the sentence, reminding 
her of the mean adage, Mortui non mordent He 
was seotaiced for his treachery to perpetual banifih# 
meat; and fiaattyi be acted as Queen Elizabeth's spy 
in itady.f 

* Robertson's Hi$tor7, vd. ii» p. 1679 18S; 246. AppeocL No« 
13» 14b$ Spottiswoody p. S51, 9S9, S^. Spottiswood is here 
inaccurate. He addresses a letter of the King to the Master of 
Gray, which was truly addressed to the prisoner, and dated lonj^ 
before Gray set ont on his embassy. 

f To throw every light on this mysterious trial, as well as the 
subsequent trials of the Earl gf Gowry, and Logan of Restalrig, 
it may not be amiss to state the following genealogical anecdotes, 
as they .will further illustrate the affinity between the families of 
Cowry, of Gray, of Logan of Restalrig, of Colyille of Easter 
Weemyss, and Johnston of Elphinston. Several persons of the 
name of Gray and Logan were upon the jury, and three of the 
name of Ker. The Kers and (he Logans' were nearly allied: 
This William Ker younger of Ancrum, had an aunt, Janet Ker, 
who got certain lands ♦ from her fether, A..D. 1519. And in 
the family vault of Logan of Restalrig, there still remains a stone 

* Bouglasft* PeefUfC, p.i)a,419. 
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KSS The cooDsel 'fx the prosecution^ ixi x>rder to* prove 
'^^^ the indictment, produced the process of- forfeiture 
for this crime, led in Parliament against the prisoner^ 
and sentence following upon it, in November, 1581. 
^ The prisoner, in his defence, d^iied swijUicUer the 
first article of the Ubel,* viz. the actual murder, and 
being ccmcemed in it, art and part. As to the los* 
jng his nmkSf he^ averred it to be false, and required 
the same to be proved by any person who was pre« 
sent at the finding of them, or who had seen them 
at any time from that period to the present hour; 
that the circumstance of losing^ his mwles could not 
be instructed by Binning's deposition, declaring that 

tearing this inscription,f * Lady Janet Ker^ Lady Restatrigy quha 
departed this Ufe^ nth May, 1526/ They were again allied to 
the person of Robert Logan himself, whose Lady's name was 
MaHon Ker4 Wiliiamy second Lord Rathveni who died A. D. 
1553,i| had a daughter* Barbara,- married to Patrick, sixth Lord 
Grzy^fsLther to the Master of Gray, who sat on this jury. He 
had another daughter, Margaret, married to James Johnston of 
Elphinston. William's son, Patrick, third Lord Ruthven, who 
was concerned in the mnrder of Ricclo, had a daughter^ Itobel^ 
• married to Sir Jatties Colville of Easter Weemyss. Patrick, sixth 
Lord Gray, aijd father to the celebrated Master of Gray, mar- 
ried Parbara Ruthven, sister tg Patrick, third Lord Ruthven, and 
.aunt to William, first Earl.of Govry. Agnes Gray, sister to the 
sixth Lord Gray, and atint to the Master^ vrzs married to ^Sir 
Robert Logan of Restalrig, father to Robert Logan, who was 
forfeited for Gowry's conspiracy. 

* Libel is the Scottish law term for hidictment, 

t Amot's Hist, of Edinburgh, p. 257. 

J Record of Signatures, 15th July, 1607, 6th April, 1620. 

B Douglass* Peerage, p. 305, 314. 
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4^ IWbofifif ^mb iarth, ^viMd kt hi$ $ecret * mi 1586 

. j^. die rotd .l^tvttfiB'.tbe^piisoner'd todgiag and the 
f>iaiM»wthtfe:the mitril^ ww-commiKed, waMsby no 

vBUbomiifit for. aa acmsd ^man ^ Jto jmi» ^'i/A f weUvat 
mi^fi^.to Mck, a deed:'* tbaii, in all probabHUy, no 

^Aipbttb^g waa found theve, and thtt i( was but a 

.msv^ Seti^t As to the -wforence^ ^-gttlk^ - drawn 
ieom hi* fli^t into England^ upon getting intelli* 
gftHGi^ tiat he was accused before the King and Privy 
£p«llcUpf this treasonable crime, on the last day of 
J]|eceq»tiei'» ISBO, and his shortly afterwards being 

. fE^mited for the sasie, he dedared that he absented 
himself from the realm out of a just fear, which 
W0}}ld have, moved any man; for his whole goods 
3)[ld possessions f had been hUromtled withy b^ore cmy 

» etU^bi^/ but tbatf speedily after his leaving the 
re^tettf . »nd as soon as he got information that he was 

' charged with this horrible crime, of which he was 
innocent; he instructed t4ie Queen of England's am- 
bassador in Scotland, for the time, to offer, in the 
prisoner's name, to present him to the King, that he 
might stand tvvai^ ^ upon eondHion that there ^should 
*, be deputed tmsuspected judges and persons of assize;' 
whmunto' his Highness answered, * That he would 
* niH ifldent with his sidgect* As for the process of 
forfaulture produced, it could nowise tend to his con- 
viction, in respect of the letters of refiabilitaUon. 
" Xo this the King's advocate answered, and the 

* Secret h an old Scottish word for an under coat df defencei 
probablj made of wire. 

f In velvet dippers to socli a deed* 

c 
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1586 answer waa solid. That . the letters of rehabiUtJttiop 
'could not restore the prisoner against the sentence of 
forfeil^ure, which being pronounced by ParliaLment, 
and remaiming unreduced, could not be done away 
by any other authority than that which established it j 
and this he desired might be attended to by the jury. 
For verifying the indictment, he further produced 
three declarations, and depositions, emitted before, 
the Privy Council by John Binning, late servant to 
the prisoner, on the 10th, 11th, and 15th May, 158K 
In these depositions, which were authenticated by 
th^suttscriptions of the great officers of state, the 
tJeponent firmly and constantly swore, that the pri^ 
soner * passed to the deed doings tiie said John Binning 
f fl^. Thomas Gaimer^ his servants^ being with him in 
'^ conspan^.' The pursuer produced three other de- 
positions, On^ by the late James Orme^pun of that 
flk, another by the late John Hay of Talla, and a 
iJbird by the late Paris, ^ Frenchman. 

The prisoner argued, that John Binning's deposi- 
tions could not militate against him, because they 
were self-contradictory,, the deponent sometimes de* 
cladngthat the prisoner had gone to his bed on the 
night of the ^mwrder, and that the deponent left his 
toaster's chamber and went to his own dwellings 
house, where he was taking his repose while that 
horrible murjder was, perpetrating; and- that, * hear- 
ing * the crack qf tlie blowing of tlie King^s home in 

* 4fie air with powder ^ he rose and came to his mas- 

* ter's chamber, where he found him — Ij/ing on his 

* hedj reading on « book.* But declaring, in another 
part of his deposition, that, on the night of the mur- 
der, the prisoner, after supping in hi? own apart- 
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la^t, riobody being with him but the deponent and liJINSf 
Thomas Gairner, both his servants, went otit at the ^^""^''^ 
hack door of his hou^e to the committing of tho' 
n[iurdef , accompanied by these his servants: that dierQ* 
was another inconsistency in the deposition; for Bin** 
nin^ declared, that, on the next day, he attended 
his master to the tolbooth, i. e. to the Court of S<is» 
sidn, which was impossible; for the night of the mur- 
der was that of Sunday preceding Fastern's Even, 
which was vacation time, when the Lords did not 
sit: further, that the prisoner was not then raised to 
the bench; and that Binning was not his servant at 
the time of the murder, nor did he come to his ser- 
vice for two years after; and he pressed it upon the 
assize to mark these inconsistencies and contradk- 
tions« 

The King's advocate answered, that the deposition 
of Binning was sufficient to testify the libertobe 
true; for that, in all the material parts of his evi% 
dence, he declared tTie, prisoner to b^ participant in 
the murder. The prisoner replied, that Binning was 
but a single mtne^s^ which was' not sufficient to conn 
vict, in a civil action,fur less to infer condemnation 
for a capital crime; He pleaded further, that.th^ 
confession* of the Earl of Morton ought not tabe re. 
garded, for the same had not been produced in Par- 
liament, when the sentence of forfaukt^re.wa^ pro- 

* • This confession was suppt^s^ed at the time not to haye been 
produced on purpose to afford the jury a pretext for acquitting 
the prisoner. And the contrivance and success of tjiis collusive 
trial were imputed to the intrigues of the Master of Gray, and 
of Randolph, the English ambassador. Moves' Memoirs, p. IQj^ 
fojA. D- 1586, ^ 

C2 
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1566 nounced agunst the prisoner; neither was it now 
^^'^^ laid before the jury; and, besides, the confession 
was emitted after the Earl's condemnation) eonse* 
quently it was that of a person dead in ktw, Fioallyi 
he alledged that the depositions of Orireston, Hay, 
and French Paris,, far from criminating him, testified 
his innocence; for that these deponents described the 
whole circumstances of the murder committed by tkem-^- 
selves and their accomplices^ without making any men- 
tion 6f him. The argument was finished by a reply 
from the King's advocate, in which he maintained, 
that the deposition of Binning, to which he adhered 
at the hour of death, together with the notoriety of ^ 
the foct, and the confession of the Earl of Morton, 
which was ' wjore tkan notorious* to the assi^^e, and to 
the whole country, and consequently needed no pro* 
duction, were more than sufficient to convict the 
prisoner: and he protested for an asdze of mffiil er- 
ror, if the jury should cleanse and acquit him. 

Sif! William Stewart, son to Lord Ochiltree, also 
appeared at the Car, and, as near cousin and kins- 
man to the King, set forth, that in respect of the 
prisoner's being convicted in Parliament, of art and * 
part in the treasonable murder of Henry, if the jury , 
should acquit him, he protested for an asii^e of wiU 
ful emror; And the prisoner protested in the con* 
trary, in respect of his answers, defences, and letters 
of rehabilitation. 

The jury withdrewj chose the Master of Gray their, 
chancellor, and all in one voice found the prisoner 
clean and acquit of being in company with BoUmelt^ 
Ormes^n^ Hay^ Hepburn^ and their accomplices^ in 
commtting the crime as Ubelled^ The jury th^ i». 
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serted their reasons (br acquitting the prisoner, and 158.6 
these Vere merely a recapitulation of the arguments ^''■*^ 
urged by him in the course of the trial. Only they 
mention a third person to have been killed in the 
King's lodging, one William Glen, who was one of 
his Highness'^ groOms of the chamber, as well a^ 
William Tailziour, and Andrew Maclcug, mentioned 
in the libel.* 

To this account, taken from the public record, I 
beg leave to subjoin Archbishop Spottiswood's opi- 
nion of the trid. * In the estate,' says he, ^ matters 
'went not much better at this time, and amongst 
^ others, nothing gave more ofience than the acquit-* 
* dng of Mr. Archibald Douglas, by form of assize^ 
^ This tnan was known to be guilty of the murther 

* la the brl^ account of th6 trials of Bhining and Home of 
Spotty that ia given in the. abstract MSS. of Justiciarj Records, 
there is not a word .eith^ of proof or argument. That I might 
throw ever J pos^ble light on the trial ^f Douglass, I. endeavoured 
to have recourse to the original record; but the volume of Re- 
cords, ot Soot: of Adjournal^ (as it is termed,] containing Ae 
proceedings froAi ?bdi December, 1580j to 2?th NovembeiS 
1584^ is notto be found. This Vexed me the more, as Binning 
having been ixM on the Sd of June, 1581, and the Earl of Mor^ 
ton having b^n pcie^ before that same Court, on the very day 
preceding, I flattered myself with the hope of giving thiit trial to 
the public; but, from a note in the abstract MSS. taken from th^ 
volume now missing, I find that Morton^s trial ws|$ not entere^ 
on the Record. MSS. Abstracts, p. lU, 113, 118. I aUd 
searched the Records of Privy Council and Justi^ary, with a de^ 
site of examining their proceedmgs in A. D. 1567, being the year 
in which OrmestOQ, Hay^.Hegl)um, &c. were condemned and 
executed for the murder of Darnley: and I can hardly persuade 
myself that it is owing to accident that the records of both thcs§ 
Courts for this y^ar are also missing. 
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of the King his father, and had fled into England 
six years before. The Earl of Morton, at his death, 
and one Binny, Mr. Archibald's own servant, wh<J 
was executed about the same time, did both de- 
clare, that he was present at the doing of that wic- 
ked fact, for which the King had often, by his let- 
ters and anibassages, intreated the Queen of Eng* 
land to have him delivered, yet could not obtain if^ 
At this time a remission being purchased to him for 
the concealing of that murther, with a letter c^f re^ 
habilitation, whereby he might stand in judgement 
and plead against his forfeiture, he was in a jury 
held the 26th of May declared innocent, and mbk 
solved of the crime, ^ ^ 

« This was done by the procurement of the Prtof 
of Blantire, who had obtruded himself in the Par-. 
sonage of Glasgow, whereof Mr. Archibald had 
been titular, and Otherwise than by his restoring 
could have no right in law to retain it. Many were 
grieved to see justice in that sort abused, for main- 
taining a sacrilegious possession; but to have sent 
him (Mr. A. Douglas) back to England, with a com^ 
mission to reside there as ambassador for the King, 
which likewise was done, was an errout inexcuse^ 
able; and how he, and the Master of Gray, who 
was cbiefe man in that led assise, carried themselves 
in the Queen of Scotland's businesse, wherewith 
they were trusted, we will hear in the end of thi^ 
vear. * 



r.= 



* Spottiswood's Hist. f. S*?* 
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tfpto Earl of Goxmf^ and Mr. Alexand^ Ruthven^ 
for cotispifing to bereave his M^esty qf If/e^ at St. 
nhhnston^ Sik August^ 16(X>« 

4. Wf lyXajesty pf Rome had subsisted for many ages, i goo 
apd )3^T sway extended over the fairest part of the 
glolx;^ fxe^ the punishment of treason was inflicted 
after the^death of the triaitor. And it was not till the 
division of the empire between Arcadius and Hono- 
ti^Si ap^fodwhen the weakness of government 
increased its jealousies and its severities, that a sen- 
tefll^ of infamy could be pronounced after death for 
Uvrt.c^V*!. and 210 actioo brought for wresting the. 
«&t8te.from; the heirs of the traitor. With a similar 
poGi^y, Jamea V. who had long been harrassed by his 
nobles, solemnly adopted this punishment as a part 
of our la w» w^en lie beheld the storms that were 
gathering round the throne from the enthusiastic 
spirit of religious and civil liberty that sprang up at 
tjie reformation.* 

Sir Thomas Hamilton, King's advocate, produced 
before the Parliament, on the 4th of November, 1600, 
a summons of treason, duly executed, against .Wil- 
liam RutHven, brother, and apparent heir, to the 
Eajrl qf Gpwry, and to Mr, Alexandei; RutHven; «fd 
and against his tutors and curators, and all having 
interest, to hear it found and declared that the said 

♦ Digestoruixi, lib. 48, tit. i. lex. 9.; Coditis lib. 9. tit. 8. ler. 
5. et seq, A. D. 397) James V. Pari. 6. chap, 69. A. D. 15ia 
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1600 Earl, and Mr. Alexander, had commttted treason^ 
by attempting to bereave his Majesty of life, on the 
5th of August, 16Q0, The summons, which con- 
^ tains a pjinute narrative of the transactions oiF that 
busy day, is dated on the 26th of August, precisely 
three weeks after the date of the conspiracy, and the 
day of appearance was the 4th of November, an in- 
terval si^^cient fqr people^s minds to cool after so 
grc^t an event,, for the defenders preparbg their de- 
fence^ and for investigating the truth. 

The execution of the summons was certi&sd whea 
It was first laid before Parliament. It was produced 
a second time pn the llth of November. O/i the 
}5tb,.the Parjiam^t ;re$upaed the. cause; and the 
Lord Advocate produced th^ following depp^iuoDs 
that were ta]j:en b^ore the l^ords qf Articles.* 

Andrew K(^nder$09> chamberlain to the late^Earl 
ofGowry, deposed,^ that, on the night of Monday 
the 4th of August,, he, after supper, was in the Earl 
of Qowry's^own ch<ucabe^ ^ith Ms Lordship an4 Mr. 
Alexander Ruthvfn^ The Earl as^ced him, What he 
had to do to«morrow? to which he answered) to^ride 
to Ruthven to speak with the tenants. HisLoi^4^hip 
de3ired him to poBtppne that jpuri^^y, and to b$ ready 
by foiir in th^ morning to attend Mr. Alexander to 
f^alklauiidi tp take Andrew Ruthvei^ with him; to 



•' * The Lords of Arfictes were a eommittee of the different 
estates of ParliamentyVho prepared the hminess that was tcrcoine 
before the House. Vhey were this year chosen on the 1 Hh of 
November; the depositions were produced in Parliament on the 
15th; they must therefoci^ have been emitted b.etw<^n the liih and 
the 15th. 
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make haste back with what answer his Lofdship^s 1600 
brother should order, and to leave Andrew with Mr. 
Alexander. They set off at the hour appointed, and 
arriving betimes at Falkland, the Master sent the de* 
ponent at seven o'clock to see what the King was 
doing. He found his Majesty in the court-yard 
booted, upon which he returned to the Master, say- 
ing, ^ Haste you, the King is coming forth.* The Mas* 
ter immediately followed his Majesty, spoke with him 
for about a quarter of an hour, and, during the con^ 
versation, the King frequently clapped him on the 
shoulder. The Master then bid the deponent ride in , 
all haste to Perth, as he loved Lord Gowry and his 
honour, and acquaint him that the King would be 
therewith a slight retinue speedily, atid tell the Earl 
to cause dinner be prepared for his Majesty.' The 
deponent got back to Perth about ten o'clock, when 
his Lordship enquired anxiou^y what answer he had 
brought; what reception his brother had from the 
King; and what numljer of persons was hunting with 
his Majesty? The deponent* said, the answer was^ 
to prepare dinner for the King: that the reception 
his brother Had was courteous; and that there were 
sundry of his Majesty's household, and some English* 
men, hunting with the King. The Earl asked what 
noblemen were with the King? to which'he answer- 
ed, * none but my Lord Duke.'t He then went to 
his own house and put off his boots, and, upon his 

return, the Earl ordered him to put on his, the de- 

* • ' . - - • 

* Regi^r of Parliament, November, 1600; Cromerty's Ac- 
count of Gbwry's Con^piricy, p. 38- et seq, 

t The Duke of Lennox^- 
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JCLOO pone4t*8, coat of ms^il, and plate sleeve's. He asked 
^"""^^ for what purpose? The Earl answered, he had a High» 
landman to take in the Shoegate.'*^ About half past 
twelve his Lordship bid him bring up dinner. The 
Earl sat down to dinner with three gentlemen, and, 
while the first course was on the table, Andrew Ruth* 
ven returned from Falkland, and whispered to his 
Lgrdship* Soon after, Alexander Ruthven and Wil- 
liam Blair came to the Earl, while sitting at dinner, 
upon which the company instantly rose from table; 
and my Lord bid the deponent send for his steel bon<- 
net and gauntlet. My Lord then went to the Inch^i 
and soon returned with the King, the Duke of Len*^ 
pox, and the Earl of Marr. After his Majesty came 
to the house, the Maskr of Ruthven asked the de- 
ponent for the key of the gallery chamber, who an* 
^wered, he had not handled it since the Earl came 
to Scotland. He then went, at the Master's desire, 
and got the key for him from Mr. William Rynd. 
Immediately upon his Majesty's sitting down to din- 
ner, the Earl spoke privately to the deponent in the 
room where the King dined, bidding him go to the 
gallery to his brother. He went; the Earl followed; 
and they being all three in thfe chamber, iny Lord 
said to the deponent, ton^ mth my brother\ and do 
"what he Udsyou. The deponent then asked the Mas« 
ter's commands, which were, to ' go into the round 
* of the chamber,' into which the Master locked the 
deponent, and took the key along with him. Here 
he remained locked up, accoutered in his coat of 

* Shoe Lane, 
f A level field used as a mall, adjoining to Fertb^ on the road 
to Falkland. 
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mail) pl^te sleeves, sword and hanger^ but wanting 1600 
his steel bonnet. All the while he dreaded that some 
mischief was to be done; and he kneeled, and prayed 
to God. In about half an hour Mr. Alexander re«> 
turned, entered the chamber first, having the King 
by the arm, put on his hat, drew the deponent's 
hanger, and addressing the King, said, ' Sivj yow 

* must he my prisoner; remember on my FdtJier^s 

* deaih.* And, as he held the hanger at hii Majesty's 
breast, the deponent wrenched it out of his hand* 
The King said, ' Mr. Alexander, ye and I were vefy 

* great together; and, as touching your father's d^ath, 

* Man, I was but a minor.' The King add^d, ' aU 

* though ye bereave me of my life, ye mil not be 

* King of Scotland^ for I liave both sons and daugJi*' 
5 iers.* Mr. Alexander answered with a great oath, 
it was not his life that he desired, but a promise to 
his brother the Earl. The King said, fetch hither 
your brother; aad Mr. Alexander stipulated, that 
the King should not cry, nor open the window till 
his return, and then went away, and locked the door 
after him. Upon this the King asked the deponent, 

* How came ye in here, man?' and this deponetic 
answered, * As Gpd lives I am shut in here like a 
f dog,' The King said, * Will my Lord of Gowry 
^ do me any evil, man?' This deponent answered, 
' I vow to God I shall die first.' He then, at the 
Ring's desire, went to open the window; but, before 
he got it opened, Mr. Alexander returned, and said 
to his Majesty, ' By God there is no remedy;' then 
leaped upon the King, and gripped both his hands^ 
he, Mr. Alexander having a garter in his. Then the 
King said, ^ 1 am a free Prince^ man, I will not te 
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16U0 < bound/ So hi& Majesty cast loose his left hand 
^'"'^^ from Mr. Alexander, and, at the same time, the de* 
ponent drew away the garter, and the King leaped 
out of his grip. He then threw his left arm round 
the King's neck, and cranimed his right fist into his 
mouth; and his Majesty and he wrestling, the de- 
ponent pulled his hand out of the King's mouth. 
The deponent then reached over the King's shoulder, 
and pulled up the board of the window, and his Ma- 
jesty cried, * Treason! treason!' Mr. Alexander spoke 
thus to the deponent, * Is there no kelp mth thee? 
* Woe "worth thee^ tlwu villain^ we all die!** Then he 
clapped his hand to his sword; but the King puttings 
his hands on the Mt^ster's, stopped him from draw* 
ing it. Thus struggling^ they staggered forth of the 
cabinet into the chamber; the door of which the de* 
ponent unlocked) that he might make his own es^ 
cape, and let in the King's servants. Just as he 
opened it, John Ramsay entered, "tcitka hawk on his 
hand, drew his hanger , and laid about him. The de- 
ponent then went down stairs, and, as he came to 
the front gate, the Earl of Gowry was standing be- 
fore the gate, accompanied by sundry persons, having 
the deponent's helmet on his head, and a drawn 
«word in f each hand. The deponent then went to 
his own house, where he remained tiH the King left 
the town. After this, he went to the bridge^ and 
walked up and down about an hour. When he re- 

* It was common, at this period, for combatants to fight tcJt^ 
weapons in each hand; Lord Gowry had been long i0 Italy, and 
probably was a good swordsman.. Arnot's Hist, of Edfaaburgh, 
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turned iidme, his wife asked at htm, ^ What trouble I600 
* W3S within Ae place?* To whotifi he answered, ^^^^^ 
« WeB iV me of one thing, that, if I had not been 
< there, the King bad been twice sticked* this night: 
^ but woe^s me for the thing that is fallen out/ The 
deponent added, that, being met by Mr^ John Mon- 
crieffd on his return from Falklai^d, who asked. 
Where he had been, seeing his boots w^e on? He 
answered^ some miles beyond Erne, not daring to 
unfold the.{»rticulars, as the Earl had forbid him to 
tell the errand*! 

The Duke of Lennox deposed, that, on the 5th of 
August bst, being in company with the Kmg at 
Falkland, he saw Mr«r Alexander Ruthven speaking 
mth his^Majesjiy before the stables^ between six anil 
seven in the nbrnbg. Soon after the King went n 
stag^mnting; and having kiBed a buck ih the P^k 
of Falkland^ he desired the deponent to accompany 
him to Perth, where he meaned to have some con- 
versatioa with the Earl of Gowry. The deponent 
immediately sent ,his servant for another horse, and ' 
for asword^ and followed the King. When he ovfir. 
took his Majesty, Mr.' Alexander was speaking with 
him* Shortly after theJDuke's coming up, the Ring 
rode aside, and said to the deponent, ^YecadnOt 
^ guess, Man, what arrand I am riduig for; I am 
* going to get a posel in Perth: and Mr. Alexander ^ 

♦ Stabbed, 
t All the depositions are subscribed by the respective witnesses* 
t A hidden treasure. This was bj to means so improbable a 
tale, as one, from merely viewing modem manners, would deexp 
it. The King was given to understand that this strange man was 
an emissary of the Court of Spain, furnbhed with a quantity of 
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1600 « Ruthven has informed tne that he has found a 
^^"^ « man that has a pitcher full of coined gold of great 
^ sorts/ The King at the same time asked the de- 
ponent what sort of a man he took Mr. Alexander to 
be; who answered, ^ That he knew nothing of him> 

* but as of an honest discrieet gentleman.' The King 
afterwards described to him minutely the circum- 
stances of tlie pose; to which the deponent answered, 
< I Hke not that. Sir, for that is not likely.' As they 
rode by the bridge of Erne, his Majesty said, * That 

* Mr. Alexander desired him to keep the matter of 
^ the pose secret, and take nobody with him/ But 
the King, both at that time, and in the Earl of 
Gowry's Hall at St. Johnston, bid the Duke take 
taint (L e.) take heed wh^re I p3tes with Mr. Aitx* 
ander Ruthven, and follow me. When the King 
was within a mile of Perth, Mr. Alexander rode on 
before the company, on purpose, as the deponent be- 
lieves, to advertise the Earl of his approach; and, 
when they were within two pair of butt-kngths of 
the town, the Earl, accompanied by diverse persons 
on foot, came out to meet the King. Then his Ma- 
jesty, accompanied by the deponent, the Eafl of 
Marr, Abbot of Inchaffrey, Sir Thomas Erskine,* 
the Laird of Urquill, James Erskine, William Stu- 
art, Sir Hugh Harries, Sir John Ramsay, John Mur- 

gold for the purpose of exciting fresh commotions* When the 
Earis of Hantly* Bothwell, and Cnrwfurd, were tried for various 
points of treason^ A« D. 1589» they (aqd in particular tbe £«rl 
of .^othwell) were convicted of receiving from certain Jesuits, 
and from Graham of Fmtry, l^ge quantities of Spanish goldf 
fpr the purpose of raising forces. Rec. of Just. May 24, 1589, 

* Created Earl of Ktilic, 



Digitized by 



Googk 



TREASON. SI 

ray, John Hamilton of Grange, and John Graham 1600 
of Balgowan, passed altogether to the Earl of Gow* 
ry's halU in company with his Lordship and Mr. 
Alexander Ruthven. The King called for a drink; 
which was long of being brought to him; and it was 
an hour ere his dinner was served up. When tha 
desert was on the table. Lord Gowry came to the 
deponent, and the other persons of his Majesty's 
suite, and desired them to dine; whic^ they did ac- 
cordingly in the hall. When they had nigh diped, 
the Earl came to them from the King^s chamber, and 
called for wine, saying, he was directed from his Ma- 
jesty's chamber to drink the King^s health, to my 
Lor(l I>uke and the rest of the company. Immedi* 
ately after the health was drank, the deponent rose 
from table to wait on the King, conform to direc* 
tians;.but the Earl said to him, his Majesty "was gone 
up qukihf some private errand. His Lordship then 
called for the key of the garden, into which he walk- 
ed, in company with the deponent and some others* 
Soon after, Mr. Thomas Cranston came to them, cry« 
ing, * The King's Ms^esty is on horseback, and riding 

* through the Inch.' Then the Earl cried, * Horse! 

* Horse!' Cranston answered, * Your horse is in town.' 
His Lordship made no reply, save continually crying, 

* Horse! Horse!' The deponent and the Earl came 
first out of the garden, through the hail, to the close; 
and, as they came ta the outer gate, the deponent 
asked at the porter if the King was gone forth, who 
answered, that assuredly he was not. The Earl said^ 

* I am sure he is first always. Stay, my Lord, drink, 

* and I shall go up, and get the verity thereof.' Im- 
mediately he came down again, and affirmed that t!ie 
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l^9d IQttg was gOh6 (JutattBebadk gate, and'away. ' tJpon 
''***this ihe die^aneiit, 'Hie' fiirld of ' t5ow;ry ' and 'Marr, 
• •rtritB thfel*9tfeFthfeeOit»piiny,'W^nt out' aV^Jie 'front 
gate; and/Ss^y ^te -stJihdlhg tljife^e iiSfihe i^treet, 
deSftei-atfegf WHeni^ td- sedli ffie Ki^g, rfie^^ebonent 
lieafti i V(«t»i'aiia iiid to the Eart of ^I^fr^3^ I'AiV 
'''isihe'I&fi^ttvice ihdtcrkSt be iicli&re he mH* So 




^ mouthy and the King cried^ I dmmurder^df^ Ijrta^ 
^ ^'soHf My Lord 'Marty heip^ ^^i^^.lnsjtantl^the 
deponent^ Lord Marr,' and the company,' ri^h, up st 
liotHegaH'ery chamber, wherie hts Majesty wisi^^ to 
have refieved hiitit but the dbor was fasti Seeihs: a 
ladder, they rushed it against th^ door; Burthe lad- 
der t)roke. Thcfy then s^nt fdr^abn^mel-sj. an(l pot- 
wirhstantiing they thundered ^t the dooi^^wtth large 
' forcing hammersi they got noenlrance,Jt^^^ the^arl 
ttf Cowry arid his brother were. both slain. \ Wjien 
they got adniission, tJy assistance of fhbse MtMn^he 
chamber, who helped theni tg J^reak Ppen t]^^ door, 
they-found Lord Gowry lyiiig dead, his Vrot^pPfMr. 
Alexander, being siaifi, and carried down stqirp^ be- 
fore theif entry. When they ehtere4.thij ri^om 
where the King was, the deponent savtr^ tl^ropgb one 
of the ddors, whfch was by no means^ close, th^jpysh- 
ing of halberts and swordsj but tnew tiopeipf/the 
combatant^ slve Alexander "Ruithven Qjf JFr.eeland; 
and how sborf the said Alexander heard my Lord 
Duke's voice, he and his accomplices left that door, 
and gave no further disturbance. Depones, That he 
saw several of Lord Cowry's servants in arms in the 
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dose, both before and after the King dined> and that 1600 
there was a tumult before the Earl's Icrdgiogs, and 
in the High Street, . for about two hours after his 
Lordship's and Mr. Alexander's death. 

The Earl of Marr's evidence, in most things sul)* 
stantiaU corroborated that of the Doke of Lennox. 

'^'he Abbot of Inchaffrcy deposed. That he sawMr. 
Alexander Ruthyen at Falkland in conference with 
the King, for about a quarter of an hour^ on the 
morning of the 5th of August. The deponent ac- 
companied his Majesty to Perth, and dined in the 
Earl of Gowry '«. After dinner^ the deponent heard 
that the King had taken horse, and was gone to- 
^ wards Falkland, and the Earl assured the company 
It was so; upon which the Duke of Lennox, the de- 
ponent, &c. called for their horses. As they waited 
for them, they heard a voice, and the Duke said, 

* Yon is his Majesty^s voice, be where he will/ Im- 
mediately they saw his Majesty looking out of a win- 
dow, without his hat, his face red, and crying,.. 

* Help, my Lord Marrl Treason! Treason! I am piur- 

* deredr 

The Abbot of Lindores deposed in all things agree- 
able to the evidence of the Duke of Lennox; adding, 
that, when the company asked if the King was.gone 
forth, the porter said he was not. TheXarl affirm- 
ed, he had gone put by the back gate; to which the 
piorter replied it was impossible, for he had the key 
of that gate* When the King called out of the win- 
dow, * Treason!' James Erskine laid hands on the 
Earl upon the High Street; Sir Thomas Erskine also 
^ifjP^ him, saying, ' Fie, traitor! this is thy deed; 

* thou shalt die.' To which Lord Gowry answered, 

- E '' ' 
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1660 H know oothiil^ of the maite?.' A scaffle tben en- 

^^'**^ »a«d: tlie EarVdrtw bbth^Mg swcards, ind crbd^ ^1 

« wiH^ilheir be^at my oWn house, ^rdie by thegat^Sj* 

and, at the head of about tMrt^ perdohs^ hesiade 

his way it to the plac^. • 

Sir ThomasBi&ine's testiffiony confirmed thosSt^f 
^be twonpretedmg tivitnesses* He added» that, :w;heQ 
he had got iilto the dose, mtomngto SytahH Ma- 
jesty's assistance, ^r John Ramsay c^ledt^ him to 
come up the turnpike * sUiir to the Very topw When 
he had got up five steps, he met Mr; Altecander Ruth<f 
ven, who was bteeding in the fac6 at^d itdds. , Sir 
Hugh Herries, and others who were with him, jcried^ 
> This is the traitor! strike him!* He was struck ac- 
cordingly^ and M; and, as he was fallen^ be tur0^ 
his face, and cried," * Alace! I had mt the mte\ ^MT 
.The deponent then went upstairs to the chamber dt 
the head of the gallery, where were the King and Sir 
John Ramsay only; Sir Hugh Herries and aberrant 
fpUf)Wed him; immediately after, Mr. Thomas Cran* 
ston entered the chamber with his sword drawn, the 
Earl of Oowry fdlpwing, with a drawn, sv«^ord in 
each hand, and a helmet on his head. They- struck 
at the deponent and his colleagues, who defended 
'* themselves and struck again, and Cranston wounded 
the depopent in the right hand. At last. Sir John 
-Ramsay gave the Earl a deadly stroke. The Earl 
leaned to his sword; a man held him up; but how 
soon his Lordship fell^ Cranston and the rest of his 
followers left the room. 

* The name given to a winding stair, very common in Scotland, 
f Blame of it. 



Digitized by 



Googk 



REASON. $S 

^ ^Sir>Jdh^ Ratiisay'depoeed^ that, after having diDed I600 

on the day libeUed ia the Earl of Gowry^a, he took ' 

Ute 1^a}€tty^ hawk fipomJoha Murray^ in order that 

thm ffiid John iDtght 4ine« Misting, the Kwg» h^ and 

the Laird of Kttencrief searched f^wJics^ Majesty i« 

^Wofiat apartments} aad, when ifaey cune.icito the 

^y^j Mt^Tbomzs Cranstcm toH them the King w(» 

it^'bor^^kj tfnd at the Inch* The deponent the^ 

nhwtA die suble for his horse, and, as he was at^o 

fttft9(^-da»ri he heard the King's yoice, but did not 

Vldeirsiiafid what he said^ He immediately returnedy 

l{^, ^entering the. close, he found 2, ttimpike* door 

4)pei^4ato wbidi he entered and went up stairs, 

Heatmg^i struggle and din of feet^ be run with his 

^wteAS ^cA against the door which enters from the 

iMalif to^the^ch^mber at the end of the gaUery* Hav^ 

•ing^^iorBt open the door^ be saw the King and Mr, 

!Jtieat^fn4^ Ruthven striving and wrestling; his Ma» 

jetty ^h*vi#g Mr; 'Alelander's heed under bisarm» 

Slid 'Mr. Alexander, who was ahnost on his knees, 

l^d his hand upon the King's face and nzouth. His 

Majesty, seeing the deponent, cried, * Re! strike him 

^Mghj iiecause he has an jgr«e doubiet^ upon him/ 

^Mediately the deponent cast the hawk off his hand, 

drew his hanger, and struck Mr. Alexander^ and 

the Sing instantly pushed Mr. Alexander dowa 

stairs. In the rest, he deposed in all points conform 

to Sir Thomas Erskine. 

* Door of a tumptke stair. 

f Pyne doublet was an under coat of defence, made of wire, to 
idiieM from tlie point 6f a dagger. It was wdrn by picms^ ot 
ibot soidierjsu . . 
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86 TREAstasr- 

leoor ^Skbift Ctelitit; pOTtfeif tOithtt Earl df Oowr5r,siw^ 
^^■^ Wy l!i»4Dltfc€i^e3«toi of 'M»t^ and the^Sarl^rjf . 
Gowry, come into thietlisei '■ My ^Lotd Dcdseafikeii . 
the deponent^ if the King was gone out? He said, Not, 
Then Ldtd ISlarjr said, * Billy, tell me the verity iJFlxis 

* Majesty be fiirth pr not?' He answered, * In truth 

* lie U i)ot/ The : £ad of Gowry, looking at h&si 
withan angry cotintenasice, said; * Thon liejlte'-ib 
*furth at the back gate, and through th^Ineh;*- 
Thei this deponent ins wered, * That caniidt bej for 
< I have the k^y of the back gate, and afi the: gate^ 

* of the placew* The© the deponent saw his Magesly , 
looking out of the window of a tiarret, crying, * TrclaM> 

* sont* &c. 'Upon which the Duke, Lord Marr, ahd 
others, ran up the turnpike stair to the gallery.' 
After this Lord'Gowry caipe from the High Street 
into the (^Qset a steel bonnet on hi$ hte^, a di^wa 
sword in his hand, accompanied b^ sundry pecsoni^, 
all with drawn swords. ' My Lord and his f^k>wer3 
rushed up the turnpike stairj but the deponent knows 
not what passed within tlieplace^ save by repiortj nqr 
knows he any more of the matter. . 

John Graham of Urquill deposed ^ conforyn latha ^ 
^ Lord Duke of Lennox and Earl of Marr, ioa- all 

* x!b^^y reddms earUiem causum scieriHlxe.* 

John Graham of Balgowan deposed in ^ things 
conform to the Duke of Lennox. 

Twenty'two more witnesses depose either ia G0ii» 
firmation of the preceding evidence, or to other fatets 
of less moment. In the whole of the ^^positions, 
there is not a word of th^ Earl's belt and magic cha^ 
ractc^rs, nor of his not bleeding till the belt was unu 
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Go^yrs.^&icrf^ and iJie'ibaktiaa^tS'i^jia^ilukM^ ^*^^ 
lowta:!iifaft^iiMdre^ex4cut«d s^tP^th^. ,- n v.^ 

* la f^ ^Pj^^i^t th^( wsLs published ^Qpn after die.qoi^ 
both Uiese tacts are *mentioned| and probably they were botk 
true. ' ' ¥i6tn these, two very dlffeteht cohclusioiislulie been drawh^ 
by th^^diAinjbejof thote .wfad^beiUv<td» sted ifae -paxtiality 6f tbo^ 
who discy^i^'tbe^conspinncyf theonet ii0th€jn9i'Ueedingi^ 
ike tio^M^tififis ^ng-'tq. the mf^^charfld^y 'tb^ x)tber» that tim 
tale w M absvfrdf as to excite ^rang suspicion ooncenwig^ the real^ 
oftheconsmracj/. The real matter had been simply this: Lord 
Gowry meived t!he deep and mortal wound^bv the thrust of a 
smaU tM^ "ind^ had not'iim&ediatdy bled- externally) butt on 
his dotbesBcn bis. bdt being taken off^ and the body being turned 
into ^^Uferent postures . in tb^ strippii^y the Hood had gushed out^, 
Bendes^ Jt .fr^uently happens thati on a persoa^s being blooded 
after sirdden deat^, no^ blood will issue for some time; h^t, when 
the stfrous part^f tlic blood separates from the grumous, the for- 
nier^Kff€owoutof Ae^outfd. Tlus the fohd 6ited often Iddts 
on as the mof b of Mtnming life» while it is the most certain indi* 
cation of death.— Necromancy at this period.reigned wkh uncon*. 
trouled sway* over the gloomy empire of. darkness. A belief in 
the power of charms, and taltsmaos, has prevailed in a greater or 
lesser degree in most ages and nations. A judicious sceptic^ there- « 
fore, will not ground his disbelief of a natural events because thb 
ignorant \i^tjiess l^ho testifies ft, {Isctibes it to %prttdrnakiml cause* 
An inddenty nmch more remaricable ^baai Lord Cowry's not 
bleeding tiU his belt Was unloosed* is authenticated isK the trial of 
Philip StaiifSeld for. parricide, A. D. 1688; a trial which it would 
be superfluous in me to publish, as a proper abridgement of it hag 
already been made by Salmon. James Muirhead, surgeon, in 
the course of this trial, deposed, * That, upon the prisoner's as* 

* sistii^ U> lift the body of his deceased father Sir James :Stans* 

* fields nfterit Jhad been sewed up, and cjean linen put on, it dart. 

* ed out Uood through the linentjfrom the left side of the neckf tvhich 

* the pand touched; but that when he (the wtness) and the other 

* surgeon put on the Unek^ and stipred and moved the head and 
y neck beforcy ke sav: no blood at oU* This is confirmed by anqihair 
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iX9!iD ^ Tbe BarKameD* proaounced a Miltente, Jednttng 
"^"^^ the JitetEarf o£©6wiy a«d Mn AieKanckr -Riitll^eifiy 
td^ have cotnitilttiKl oiamfest treitto& in ^\l pdiots edit* 
tained in the sammoiisi and, tberefore^.cfecerniMg 
theif" name, memory, and dignity, to b^ es^kfgukhi^ 
ed; their arms to be cancelled; their whole jeis^fe^ 
resd aad personalf to be forfeited, and annexed^id^tlMs 
crown; their bodies to be taJcen to the Crois of^EdiB- 
Imrgh,^ and drawn, hanged, and quartered;- the name 
of Ruthvento be abolished; and their po^eri^; and 
their surviving brethren, to be incapable of succeed- 
ing to, or of holding any offices, honours, ot pos- 
sessions.* • ■■ :-^ i ^ ? 

witQess; and it 1$ worthy of retqarjc, ^at Sir Jaipe^ w^^.P^^^l^db* 
bed or shot, bat strsmgled^r-Salmon's Stale Trials^ p, §10» 

* How different this sentence, how dtfiferent the execrable lai^ 
of Arcadius and Honorius, uponwhidh it is founded, frbxh the 
fbHawiag law o£ our bmve, dur jfree a]M;estoi's, the' Ootb^ ^^vhmn 
m^ i)Qtwithstandif)g, call Bar b^iai^^l. 5 ; On^nia cnmio^ suos s^ 
f^qoantur auctpres« ^ Nee ps^ter pro ^Uq^ nee filii|$ piop^^xie, .z^ 
' uxor pro marito, nee mariios prp uxore, nee frater pxo fr^^, 

* nee vicinus [^ro vicino, nee proquinquiis pro proquin^uo, uUajn ca* 
.^ lamitatem pertinxescat. Sed iUe solos judicetur culpabiUs, qui 

* culpanda commis^ks et crimen com illo qui fecertt mortatur: 
< Nee sQCcessores aut haeredes pro factis panentum ifUtm/calami- 
« t^tem p^rtimescast.' ^g^ V^isegbtjiiorujn^ Lib. 6. ^^ i}^A^*: ^ 
The reader may compare the above with a certaia otiher la^^ 
which his refiecdon.iyill suggest to him.-r-Tbi« . sente^qp, jn.one 
particular, exceeded the capricious cruelty of the Roman Empe- 
rors, viz. in the insult offered to the dead bodies. Sticl^ingthe 
head axld limbs of traitors opcm poles, or hangin;if the -body m 
chains, is a refinement of modern tyrants. * Corpora eorum qui 

* capite damnantuT} edgnatis ipsorum neganda non siint Eonun 
« quoq^ie corpora qui exuriendi damnantur^ peti possum; SciKcet 

* VA ossa et laneres ccSBectJi. sepulturae tradi possint.* Digest. Lib. 
-^S, tit» 24. 1 I. . : ., .. 
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TREASOir. 9^ 

^«JParliameat at tfce same time proiidulited a si- t60o 
BaihMri9e)item:e on Ak^canderiiKl Henry RutkireiM,'^'^'^^ 
8<»s4o:.the Laird of Ffeefamd,^ Hugh MoBcriiffis 
bF0il^ef eo the Laird o£Moncriefii» and PiKtrids:£vibi:^ 
iHT^^fil^ to the Laird of Balhousiew And, on the dfld 
oC^^oiguftt ^ceding) three of their aGcoait^Eoesr^ Mr. 
Hiomte Cranstdn^ and George Craigengrir, servants 
to ^iKie'Earl of Gowry, aiid John Macduff,* who with 
thcifi dl'awte swords had rushed op the turnpike with 
tbe $^lof Gowry, and assaulted Sir Thomas Ers^ 
kine^ &Ci on a proof led, as well as ^heir own con- 
fessioos, were convicted before the Court of Justi* 
ciary at Perth, and executed the same day. 

I have thus presented the simple evidence, and 
^^IStcAit arguments to enlighten, or ingenuity to per- 
plex the case, I apprehend the reader has already 
icsmed his opinion, whether this was ^jplot ofGoW" 
T^.^KOgmist tik King, or qfthe King against G&wr^ 
I^hafl now state the following arguments, which im- 
press^fne *ttil^ the most toinplete cdtwictton, that itum 
a pht tfGbwry agdii'ist the King. 

Argument Xst, That an attempt upon the Ktng&per-^ * 
50W "was neither uncomnum nor unlikely. This will be 
best evinced by a list of the vaiious attempts made 
by King James's subje(^a on the person of their Sove- 
reign. 

1st Attempt, 24th May, 1578. The Earl of Mor- 
ton, one of the murderers of the King's father, seizes 
the King and the castle of Stirling.! 

• Lord Gowry had not made these three acquainted with his 
plot, tior had they any other share in the guilt but joining their 
master with drawn swoids. Records of Justiciary, Aug. 22, 1600. 

f Robertson's History of Scotland, vol. II. p. 62. Amoi's 
History of Edinburgh, p. S4. 
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40 - ^tRBJfSOJi. 

l&» ' ^dJMmpis 3dd Attgwt, l:J»r2. - WiUhm'&rl of 
QovaYf fatbar'ta the Earl whoie trisiij piiesecit, at 
his own house of RuthYfto^ ivith the aid/o£^xither 
LcArds, seises the Kiogy changes bis MiaisteFs, and 
keeps him i& ward about a.twelcemoiith. Th^ the 
church voted to be a good and acceptable serrioe to 
God^ the Ktngy and the country. . » ^i 

^d^ Attempt.* Francis Earl dF. Both welU nephew 
iko James Earl.ofBothwelly who was one of Daraiey's 
murderers, aided by some Popish Lords, as^mUe at 
Quarrel-holesyt with a number of persons, for the 
purpose of sizing the King iq his palace of. Holy- 
roodhouse, murderifig the Chancellor, and- over^ 
throwing the^ established religion. v . 

. 4th Attempt^ 2%th December^ 1591. TSie^same 
.Earl of Bothwell, James Dougla8s|| of Spotty .and 

♦ R€c. of Just 24th May, 1589. Spottiswood's Hist. p. S76. 

It IS worthy of remark, that Logan, ta his letter to Lord Gowry^ 

«y>f the'29th July, 1600, on the subject of the intended conspiracy^ 

when speaking of the Earl of BothweU, uses these words:*^< In 

< case God gi^nt us happy success in tbi%errapdf I hdpe to hare 

< both your LordMpf,iind htis Lordshiff with man^ otherji f^'^four 
• tffOers^ and his^ at a good dinner, before 1 die.* 

^ Close by tlie village of Restalrig, about a mile distant from 
Holyroodhouse, 

II Son«in law to George HoTW? of Spott, who was tried for the 
muisder of Damley, and who afterwards was one of the jurjftnen 
who sat on the trial of Archibald Douglass for the said hUrtder^ 
By the bye» this George Home of Spott was himself murdered^ 
not without great suspicion of the murder being perpetrated by 
the said James Douglass, hts son in-law and successor. Douglass's 
inducement to jbin the conspiracy, was to relieve his set^vants who 
were confined, within the palace, and who next day were to be put 
to the torture concerning the murder bf his father*in-law. John* 
stoni tter. Brit. Hist. p. 158. Spottiswood's Hist. p. 886. 
Moyse*s Memoirs, p. ISO. 
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, i.ilisrddLhdipeHiite Gfa^tfinUoc'l^ iocbattagilite'th^'itoyal 

.^ :? eqriSrryjttnd: oA A)r> fire <o 'amvuMei <6Uoh< ^of* the 

by Sir James Sfcn^tta>d» ubd th^cn^izsMls df Bdin^ 

.. riDpig^ snA ^kt (Of the <on9it>irit^^iteged n^xt 

otamrffiii^V '^^iiOQt jtfry, on &^^galtoit^»4recl^ before 

' ; ^(^OfcStUM^t^UBi^ Jm^^^ iSSa t.fflfe i(ftm!^ Ear/ of 
. Boifl^oi^ the MM$f of Grstj/^ aiid-olhef«,* who, in 
r.)V« f JWJtn0Mhg ali€i^ Were deteitedln ^^fr^h conspi- 
racy txrith the GWiit d^Spilfl, for-inViclte^«d>tland 
• t^anciSngklAd/ as6mlt •tfb<>^^^ tti^faUee *0f Falk- 
•n<;laifA4«t midmghtf but, by reisktatrce* of those with- 
in, and l?y thp country, on the early irumout qf dan- 
^j&' rising in his Majesty's defence,, they sire forced 
' ,tp fit^jiR^P^:^^^ eAterprize; they plunder the royal 

.u o# ^Qf^^ gefti Record, Bo6k 40. No; 21. I5i!h Atig. 1595.— 

' -^t^rdon to the Master of Gray* his uncle, and two brothers, and 

Co James Graham, brother to the late Latrd of Fintry, for trea* 

sonhii^ atttcking tixe King's person and die palace of Falkland^ 

Johnstc)r-i S^er. Brit. Hist. p. 16S. Moyse's. Memoirs, p; 188.— 

V J ^ sbtV^^*^ C^^^)^ ^^ sacred princtpleof rsUgion w^s prosti* 

' JM9A» ib<iv4t wiis.aiQeie muk put oa to hide the ambkion or 

^ tfViriM^f^Aose Nobles, ^hoseipicty^ eren modem histpxiansfhava 

r-. JK-kil^itllil^Vin^ii^o ^elebsajte, it is not inclines to- obMvve,^ that 

• 'JSM^if^f ^.Pppi^ and ErdsbyterianxeUgioQ^ ficqcently united 

inlhejsanie'.cciispiraciea. ■* The wolf and the kmb sh^ Jeed tp- 

' «Mfaa&^' .'.Isaiaby cb. Irf^ y. ftS. Tlie.flames of JLeodon^ ik the 

yeas^ I7i0»4;av« a fat^ aM memorable testimouf ^tbe deltrsion 

' 4nd omrage, .whtch^ under the pretence of religioJij may still be 

excited by a champion of the covenant, 

F 
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i2. TREASON. 

y^oo stabiles and park.o£ the horses, and betake thema^lve^ 
tQ flight. Several of the conspirators are slain in the 
pursuit, or hanged. The Master ofGra^ is pardon^^ 
f d, tha>t he nught have the opportunity of /giyin^^ 
additional proofs of his treachery.* . 

.6^i Attempt^ 17th December, 1559. The rabble 
of Edinburgh* instigated by the clergy, and counte* 
nanqedt by the Lords Lindsay and Forbes, assault; 
with great fury xhi^ tolbopth of Edinburgh, in whichi 
are the King, his ministers and judges; but are re«> 
pulsed, or appeased by the magistrates, 99d/more 
Respectable citizens. 

1th Attempt^ 5th August, 16&0, h/ John Earl qf 
Gfottry, and Mr. Alexander Rutlwen^ on the person 
/^ffie Kingj in Ifie Earts own Iiouse of St. JoJmton. 

* There were other attempts of less note upon the EingVper* 
son, which I pass over. 

t Amot^s History of Edinbur^, p. d-S* Moy se's Memoirs, 
p. 24'9.— When Ogilvf the Jesuit was brought to trial, his jadget, 
Inr tather ihquisftors) interrogated him aboat the Pbpe's right to 
depose exeommttnicated princes, and if it wsls lawful to put such 
^fhKces to death. In answering these interrogatories* he. reproach- 
ed the Court with this attempt^ After saying it was not Papist* 
fcut heretics, who inculcated parricide, he goes on thus i * P«l- 
*^Veraria conspiratio aulkorum fuit, at non sic cum die S«ptem« 

* bris vestra (it should be Decembris) qoando Ingenti armavorum 
■ maftu regem in Praetorio cum Senatn necare voluistis, quod ee 
tf-fecissetis nisi conctlrsu optficum sateHrtes adjud e manibus vestris 
« regem eripuissent* Duo miUia sunt hodie Edinburgi qui illo 

^ • die arma tulerant, et tot€sse possunt testes, tres predlcantes ef^ 
^ hortatos foisse ad fortiter agendum, clamantes, Deus et ecdesia; 
« cum ex altera parte clamaretur pro Deo et Rege; pro quo facto 

• Edinburgum debebat comburi*' Relatio incarcerationis et mar. 
tytii Joannis Ogilbei, kc. typisviduae> L* Kellami, 1615. See 
bfo trial below. 
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Argument id. That the Earl ofGownj was hy no l^oo 
means an unlike^ person to make such an attempt. ^^"^^"^ 

Lord Gowry' had the misfortune to be bdtn iti % 
^untry -which had been recently stained with a deed 
pi the most diffused and coniplictted foulness, of any 
that disgraces the annals of the most corrupt and pro. 
fligate Court. The Prince under whom he lived, 
possessed no solid nor permanent authority; nor did 
his ideas of prerogative correspond with the extent 
of his power; for he deemed the Royal pkaswis 
to be the standard for measuring out law to tHe ^ 
^ufc^ects* The people, on the other hand, et^joyed 
^tio regular tsystem of liberty, yet were est^emely 
destitute of the respect due to the Sovereign. The 
iutbulBftit noUes, in gratifying their <x>mtnOn putv 
svits, ambition, and revenge, were restrained by no 
delicacy of sentiment, no politeness of mantiers. The 
i^tgy held the pulpit to be a sanctui^ry irom which 
they might declaim without challenge on matters of 
sfiate; ajtd their bold sentiments, their lofty ppeien- 
iiofis, were olten unfolded in tlie most >coarse'«Ki 
intemperate language* To add to the public dhor- ' 
der, the kingdom was distracted between two Fo^ 
reign factions^ andhtwo i:ival religions. The Spanish 
^Action bilked with th^ Popish^ the English,* with 

• h fcljighly probable that some persons in -the Court ^Eng- 
land ^ere privy to yhts conspiracf , In a letter of Ldgan\ ^hich 
is ingrossed in the indictment against George Sprotc^ who VfwSt 
executed for concealing this conspiracy, there is this passage: • ( 

* trusty and am assured, we shall hear word within a few days 

• fttom them your Lordship knoweth of;Jbr J have a care to see 
« tohat sh^ comes twm hu.* Records of \histittaiy, Angnsf 12, 

W08, • . ' : ■ 



Digitized by 



Googk 



♦* . TREASON.; 

1600 the Pr^by terian. The Prince, who gfiided th/^ <S^of. 

^^^^^^ state over those arduous, paths^. ;ncTe^94rtl|4f fCQi^Ws* 
sion by his ittabiUty^ to dir^pt it.- l^xotffi .a.i WftSfr o£ 
judgejjtent, o( rQspJution, ^od qf t^mper^ he fr^. 
quently conniypd ^ c^i; pardpi^^ the mo^ ?*r9wi«M% 
crimed while Im |>unish^ with illegal axid ^^ce)i^iv9 ^ 
rigour,* trivial or injagixiary offei|ceSr Eqii^.iw^.; 
skilled to hvrl. the imperial thupder, or to e^icjrcjie 
his tempJes with the rays of mjsrcy, li^ wj^#m4 . 
moral distinction^ while he broke dowQthe harrij^rii. 
to the comfniss^on of the more atrocious ericw^i . ^ ^ 
The murder of Riccio, byXor^ ;6awry'6 Igr^ftdr 
father, was perhaps the gr^test insult everipffes^(0k| j^ 
to a woman ahd ^l. Sovereign, ^pd may be deiefned 
the h^rbi^ger of the suqceeding.tumukSir Ai^4 the . 
Earl's father, when he seized the Kipg at iludbyen^. 
changed his ministers, and kept him |nw«it(iki<Hra, 
^welvepnonth, showed that his ire^peot fpr P|iaGe$ 

was nojt much, greater than his father's. > , 

This £irl soon after fell upon the $icaiK>ld, ao^ in 
his death we may probably look for. the prindpal mo; 
tive to Gowr^s Conspiracy^ The Churchy in a, so* 
iemn act of their Assembly, declared their approba- 
^ioi^ of the elder Gpwry's sei^ing^th^ King at Ruthr 
yen; and. Jtbe Presbyterian clergy^ in their writings 
and diecUmattons, always enforced this topic, ^nd 
^pressed their opkiipn, that he fell by an unjust sen- 
tence. One of t!ie most eininent and popular of that 
order was preceptbr to Lord Gowry and his brothers. 
Thus tte idea of a murdered father, instilled in th^ 

^ ^e tbe Index, articles Tennent, Cornwall, Flemingt Gaih* 
7iCj Mac.calzeane, Ogilvie, Roisi Saudilands. 
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TREASbU: 45 

€X>QVei^iitk^ bfthinr preceptoi*,* and supported by 1600 
thei«ktll6ritf of the Gborcfi, must have made ade?p ^^''^ 
impression on the youthful minds of the ofispring of 
Go^*y. This J indeed, is not siihply supported "|)y 
plausiMe'coi^ectiire; it is instrudted by evidence.-— 
Wheii' Alexander Euthven approached the King \|^ith 
a draf#& Jianger, his words were, * Remember ann^ 
^fathet^^ death* The same is corroborated by Lo« 
gan'ii^ letters; letters which, froih the proof adduced 
in the following trial, I hold to be authenf^ evidenc^^ 
particularly in th& following passage:! '* I think ther^ 
^ is none of a noble he^rt, or carries a stomach worth 
.^aptenyf but they would be content and glad to 
^ .see an contented revenge of GreysteiPs death.^| 

Tiie family of Ruthven had long been looked up*, 
on as the head of that party which was attached to 
Eng^d and the Reformation; and the accomplish- 
ments of the latter Go wry (qualified him to be the 
leader of an enterprising faction* The importance he 
derivedl £rom aristocratic influence over his extensive 
domains, and from the attachment of a powerful 
party inr Ohurch and State, was embelUsl^ed i^irith the 

* To exclude misrepresentation, I desire it may be understood, 
I neither wisli to insinuate, nor do I believe, that Lord Cowry's 
preceptor, or any of the cle9gy» instilled into his mind to reveage 
bis father's death; but only, that they must hai^e repeatedly told 
him his father fell by a hard sentence; and that his mind br<K>d- 
ing over diis, joined to his ambition, and the stat^ of the couoi- 
try, probably suggested to him this conspiracy against the King* 
Vhich terminated in the ruin of himself and of his family. ' Lo* 
gan's Letters, No. 5, would completely vindicate Lord Gowry*^ 
preceptor frarii such aspersion. 

f Logan's Letters, No. 5. ult. July, 1600. 
J A nickname for the elder Gowry. 
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«6 TREASON. 

4500 Imtx^ pf a. i?oyai descent.* Thus imbttioi^ as Vf^ 
V"^^ as c?vef>ge, soigjit stimvAate Gowry to his faring 

.* W31iasi| second Lfurd Ii|atb?ei^ the Earl's ^^at gnmdfatlij^ 
married '^anet Haliburtoiii eldest daugl^ter^ and co-heiress^ ^f 
Patrick Lord Haliburton of Dirletbn, whose predecessor. Sir 
Walter Haliburton, married Lady tsabel Stuart, eldest daught^ 
tof Robert Duke of Albany, Re^eftt of Scbtlaod, tbh-d *s6ft df 
King Robert IL The Eavl's fsither, WilUam, first Earl tif Gosr. 
ry, married .Dorothea, daughter to Hefqty Lord Mfetkveo, whb 
was first married to the Princess Margaret of EQgl^d, daughter 
oF Hem-y VIL and widow of James V, It is said Lord Gowr/ 
J>rqpagat3Bd'a rumour ^f his mother's being descencicd of ita^ 
marriage, and that many low pedfile about Perth, citdited &^ i^. 
{9i0rt» <Scof€ Hist, of Scotland, p. 5iS3.) Y^t it scesnrdiftiMi- 
strated Aat she was ^rung of a marriage belM^«eti Lord Iie«il«9fi 
goii Janet Stewart, daughter of John Earl pf Atholq, , ]>QUgIass' 
Peeragei p* 16, 305, 32L Lord Gowry adopted into the arms 
of his family, A, D« 1597> a stoorS pointing tavoards an impisru^ 
croto/i, initk thcmotlo^ * Tibi solip* Crawfufd*s Peerage, p. 166. 

1 am^induced to bielieye th^t, however atrocious Liord Gowry^s 
purpose might be, he did not intend to dispatch the King imme« 
ijiately. I'he endence of what passed iretween the King and 
Alexander Ruthveo, as wdl ais a consideratidn of the most wary 
^t^ Gowry could pursue, confirm this notion. Rudiven's speech 
to the King was, * Sir^ You muH be my prisoner^* and, when ho 
returned a second time, and swore there was no remedy, instead 
pf stabbing the Kir^gj he only proposed tying his hands. "Whe- 
ther the brothers consulted their ambition or their safety, it was 
prudent for them not to dispatch the King at St. Johnston. The 
notorious mqirderer of the King could have little hope of ascend* 
ing his throne. By throwing the bloody task upon the hands of 
^ assassin, at an af^r* day, they might shift off the imputation'of 
parricide; and their partisans miglxt deny, with as much e&ontety, 
that Gowry- committed tlie murder, as they have since done that 
Gowry hatched a conspira:cy. Besides, while the King remaine4 
Jn custody of the brothers, his life was a hostage foj their safety, 
and a check upQu any spirited measures in the adherent^ tp; t)ie 
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* ntetpnae, lade^d, if U? attempt was to be directed 1 609 
against the fife of the Klng^ it coidd no loBger be ^^^ 
safe-fcir him to remain in the condition of a sal]ject: 
$od the indecenl: and malsdous-imputation of bas- ^ 
tardf) with which the fanatics reproached King 
lames, might afford a ptausible pretext for secludiag 
the ipyal offi^xringi 

The fMsaaif of Hamikoa^ next heb to the Crown^ 
had long lost it& popularity, aad the Earl of Anran, 
its heatd, had tost his judgement; and, akhough there 
undoubtedly were several families interposed be^ 
tween Gowry and the Grown, in the strict line of 
moomAiim, 90fie of them probably possessed power 
a»<*pnpntiFity to support thie&* right. But, if Gow« 
ty and his brother were really endowed with those 
^peipsonal aecomplishmcntd wldch have b^en so highly 
eitoiled, and which made their comitrymen conceive 

• the most sanguine hopes of their earltj[ virtues^*] it is 
absurd to have supposed Lor4 Gowry 'to have flat- 
tered himself, that, in a country where the church 
was in danger^ where the trumpet of seditioot was 

royal cause. The house of St. Johnston* wa^ but a few yardls from 
the river Tay. Had Lord Gowry been successfiil, in his aduat 
.attempt to dismiss the King's fc^owers, by telling them th^ mll» 
filjkhehood that his Majesty was gpne; ha j the shades of pight , 
faHen, he might have conveyed the King dowp the Tay, with 
equal ease and secrecy; and his Majesty mfght either be carried 
prisoner to lllngland, where his mother had ended her days, or to 
Logan's house of Fastcastle, on the coast of Berwick, where Lo« 
gan boasts that he had « keeped my Lord Bothwell in his greatest 

* extremities, say the King and i^s Council what they would,'— 
L<^an's Letters, No. 4* 

f Robertson's^ Hist, of Scotland, voL II. pi 252, 



Digitized by 



Googk 



*9 TREASON. 

1600 Bovnded by the mimsters* who fortified tiie *vii^ 
w^vo < bhclohdmse qfthe Lonfs Jerusalem^ his piety, po- 
pularity, and bravery, should supply the defect in 
title, and make him be called, while there v9iere 
nearer heirs to the Crown; a$ has since haf^njed, in 
the same country, on a similar occasion* 

Sundry dark expressions in Logan's letters, parti* 
cularly^ that the estate of Dirletoof w:as to be be* 
stowed on him, if Lord Gpwry's scheme shoiildtake 
effect, confirm the notion that his Lordship aimed at 
the Crown. 

Argument Sd^ That the drctmstances qftke Sth 4^ 
gust^ us established in proofs are consistent I 'wi0j^ a 

♦ Vti^o^T%eMhmtersqfEdinburghI Calderwood^s lB»n bf 

tlie Church) written bj appointment of the General Asse&tfp 

, p. 447. .. ' ^ 

f 'rtie Gowry family acquired the estate of Dirletoiit one of the 
best in Eait Lothian, by the marriage of Lord Ruthven with a 
daughter of Lord Haliburtoh. 

^ % A celebrated historian has endeavoured to iniralidate the tes- 
timony of Gowry's conspiracy, recorded before Parliameott by 
remarking certain discrepancies and contradictions between this 
testimony and the account of the plot published by. tbe King, re- 
cently after the event; and likewise between the evidence given by 
Henderson before tbe Privy Council, and that afterwards emitted 
by him before Parliament. In some of these, he pomts out dis-' 
crepancies so trifling, as with me rather tend to strengthen tbe 
Candour and credibility of the evidence. 1 present «n instance; 
' The King asserts, that Henderson opened the window during 
« Mr. Ruthven's absence* Disc. !23. Henderson deposes that he 

• was orrli/ aHempling to open U when Mr. Ruthvcn returned} and 

• that, during the struggle between the King and him, he opened 
« it.* Robertson*! Hist. vol. II. p. 270.— Such are the concep- 
liions aud faculties of man, that it is TmrMy wiposfible iiar twenty 
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'fiot VftScmy against the King^ arid incwnpdHbte iiM 1*00 
ndMgn^tlie'Kii^agam^tGowrtf. ' '^i^-vw 

"^ '"OP this*, lirMnk, srtpj* impartial iriind tnay be satis* 

' fi«<t, Uy* k tttiB penijal of the evitietice. I shall, there* 

• £fiKi*teiefi]r observei that it' is instructed by Alex^ 
doder Ruthvctt's coming to Falkland, -and taking the 

'Kit}g')d6ng witJx him to' his brother's house of St. 

fohnftfoi^r'b^'th^ Xing*s setting out immediately af- 

'"^linith^ diate; widiout so much as a sWord; By the 

- fl%IUii€ttidf his 'Majesty's retinue; by the Duke of 
Lennox, Lord Gowry's brother-inJaw, being of the 
party; by the suspicions which the King expressed 

'*to the Duke, bidding him take Heed and follow hiraj 

- S^ Afeitattder 'Ruthven's separating the King's at- 
tendants from him, on the false pretext of bis Ma« 

. jteity's^commands; by his locking the doors, as the 
rffing ^-attd' h^ went up' stairs,* thereby secluding aU 
followers; by Lord Gowry's attempting, in the mean 
time^ tp get the King's suit sent back to Falkland, 
for which purpose he asseverated the falsehood, that 
the Kiog.w;is on. horseback and away; and, by the 
King's being reduced to su^h distress, as to stretch 
his a«ck forth of a window, at the top of the house, 
his fcice red, a hand gripping his cheek, and himsfelf 
crying, ^ Treason! Help! I am murdered!*— I shall 
oiily add, that, if the King had entertained -any 

cr thirty per«6«ts wh6 witness, imicb thore who are concerned m 
a^bdiy .scene of violence and danger, to give a precfecly siiililar 
2cooimt of-f Ver^ minute circumstance; and, "were an account tal- 
lying so wonderfully to be given in evidence, *with me it would 
destroy, the credibility of the whole. ' The various depositions in 
the trial of Gowry, In my humble opinion, are very distkict and 
consistent/ ' \' ' ' - '' 

G 
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i600 bloody design against Gowry^ it was safer, both to 
^""^^^ his person and governsnent» and more suitable to hi$ 
timid counsels, to have taken off Gowry by the dag- 
ger of a bravo, or by inveigling him into a plot 
against the state^ than by going in person alone^ and 
unarmed, into the secret chambers of the castle of 
the greatest baron in the kingdom, there to have 
murdered him, surrounded by his domestics, his 
friends, and his vassals, and in the center of his ex* 
tenave domains* And, if the King had, at his de- 
votion, a person so dexterous in the art of forgery, 
as he must have had, if Logan^s letters areJkUtiouSj 
there could be no difficulty in convicting Gowry of 
any crime his Majesty might think fit to lay to his 
charge. 

. Argument 4/A, That the letters qf Logan qfUestalm 
rig^ one qf the conspirators^ afford a separate incon* 
testible evidence (^the reality of this ctmspiracy. 

As this argument rests entirely upon the authenti- 
city of Logan's letters, it falls to be discussed in the 
following trial of Logan himself. 



Having stated the evidence, and the argument,, 
which impress me with the most perfect conviction 
of the reality of this conspiracy, it may not be amiss 
to enquire how so strange a delusion, as the doubt <- 
ing of this conspiracy, has been propagated and main-* 
fained* 

In those days, religion was not that gentle and 
holy affection which strengthens and purifies the 



Digitized by 



Googk 



TREASON. 51 

mindy while it humaniises the heart: it was an ethe- 1600 
rial fluid which pervaded the whole mass of tht con« 
stitution, and whose electric shocks served sometimes 
to purify, and sometimes to consume; and the poU« 
tical atmosphere, strongly impregnated with the 
flame, often burst forth in .thunder. Whatever the 
ciergy'were pleased to inculcate was swallowed with 
the most stupid and greedy faith; and, from the in- 
variable principles of human nature, I may venture 
to assert they were the less studious of plausibility in 
their doctrines, in proportion ta the simplicity of 
their flock. 

It had pleased the clergy to pass a solemn act o£ 
approbation of the elder Gowry's apprehending the 
King, although it was nothing less than an act of 
open and manifest rebellion. Is it then wonderful 
that those who justified the successful rebellion of the 
father, should deny their belief of the disappointed 
treason of the son?* When the ministers of Edin- 
burgh were desired to assemble the people, to lay 
before them the particulars of the plot against the 
King, and to prsuse God for his delivery, they re- 
fused obedience, alledging that they could not deliver 
from the chair oftruth^ a relation of facts concern- 
ing which they themselves were dubious. And Mr, 
Robert Bruce, a bold and popular preacher, persist- 
ing in his denial, notwithstanding the arguments, the 

* To deny the reality of plots^ unless the treason was sealed 
with the blood of the Prince, was no new matter: ' Conditionem 
' Principum roiserrimani aiebat (Domitianus) quibus de conjura^ 
' tione coxnperta non crederetur» nisi occisis.' Suetonis DclphtAH. 

\ Caldervood'si History, p. 444;^ 
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1000 entreaties, and the threatenings of the King, was 
^"""^^ banished for his disobedience. The spirit of incre- 
dulity naturally spread from the pastor through the 
flock, and it continued to be fostered by the more 
bigotted of the clergy during the civil Avars, which 
rent the state for a great part of the last century: in^ 
deed, with the different factions, a belief or disbelief 
in Gowry's conspiracy, became a touchstone of par^ 
ty. When the nation was no longer distracted by- 
virulent contention between Church-man and Cove-r 
nanter. Loyalist and Republican, Whig and Jacobite; 
when the minds of men were dispdsed to receive the 
truth, a circumstance purely accidental has tended to 
continue this delusion. An eminent historian ap- 
peared, whose writings have stamped a deserved im- 
pression upon the opiniops of the public. Attached 
to the order to which he belongs, it was natural for 
him to entertain a higher respect for the opinion and 
authority of those fathers of the church than they 
deserved, and consequently to imbibe in part their 
sceptical notions concerning Gowry*s conspiracy. 
These he has delivered with a subtility of argument, 
an engaging and persuasive manner,"^ which capti-. 

* Human nature is lialjle to error, ^rpiri partialijty of a£l^ectioni^ 
as well as frailty of judgement; but qandour is in every man's, 
power. It is therefore my duty to observe, that incontestible." 
evidence is recorded in the books of Sederunt of the Com-t of 
Session, of the Earlof Gowry, at the time of his death, being 
creditor to the King ia 196>465L 1 8s. 6d. of acoomujiated snm of 
principal and interest. By the King's iaabilky to pay him, the 
Earl was so much embarrassed in his circumstances, that the Court 
^f Ses^on granted him for a twelvemonth a personal protection 
from the diligence of his creditors, just forty-six days before he 
was l^illed. And from the common law, as well as the silence. 
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Vate the attention, and rivet the wavering opinion, 1600 
while perhaps they are unable to convince upon a so- ^"^^^^ 
lid investigation of the judgement. 

of the public records, it is probable the Earl's creditors were never 
paid, I am aware that this fact may make a forcible- impression 
vpon those who have been accustomed to doubt of the reality of 
this.^onapiracy* But a consideration of the following drcom- 
stance will entirely remove every suspicion. Lord Gowry was 
creditor to the King in this sum, as representing his father, the 
late Earl, who was Treasurer of Scotland, and that, by accompt 
fitted on the 10th of May, 1583, the balance then resting to the 
Earl being 48,0631 whidi (as Scottish money was greater by the 
half at-.that time than it is now) was 7%0941. 17s* of our pra« 
sent Scottish money of principal, besides seventeen years interest 
at the then rate of ten per cent. On the 4th of May, 1584^ the 
elder Gowry was convicted, condemned, and beheaded for tr^- 
son,' and his estate forfeited. King James, by a solemn act, re- 
stored his son, the latter Gowry, against the forfeitux;e, and rati* 
fied the debt he owed bin, which that forfeitnre had proscribed, 
in De^jemb^, H85. The pefsonal protection to Oqwry was 
granted on the 20th of June, and his Lordship was killed on the . 
5th of August, 1600. Can it therefore be alledged that the^ 
King made ah attempt upon Gowry, with a view of gettmg quit 
of this d^bt, without maintaining that bis Majiesty restored to the 
heir, ilieest^ft of a persdn juftly condemned, diat he might af- 
terwards murder the innocent heir, in order to wrest back the 
estate he had conferred from his royal clemency^ Gowry was re- 
stored by two acts of the Parliament, which sat on the 1st, 4th, 
and 10th December, 1^85; the one a general act of indemnity 
and restoration of aU persons who had been forfeited since the King's 
coronation, excepting the murderers of Damley, and some others. 
The other v^as a sp^ial statute it favour of the widow ^d chil^ 
dren of Wfllam Earl of Gcrwry.* MSS. Acts of Sederunt, vol. 
IV. SOth June, 1600; Records of Parliament, 1st, 4th, 10th De. 
cember, 1585; Spottiswood^s Hist p. 331. See the Act of Se^ 
^erunt which 1 have p|inted in Appoidizi No. L 
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Robert Logan qfRestalrig^ Jbr Accession to Gownfs 
Conspiracy. 

1600 In the year 1608, George Home, Earl of Dunbar^ 
^^^"^ was infbriried by a gentleman of his acquaintance, 
that there was one Sprott, a notary at Eyemouth, 
who had communicated to hiixi some particulars fe-i 
lative to Gowry's conspiracy, which this Sprott had 
kept secret till the persons concerned in it were 
dead.* The Earl acquainted the Lord Advocate, 
and Sprott was instantly apprehended* He was ex- 
amined before the Privy Council on the 5th of July, 
1608, and afterwards underwent frequent e^camina^ 
tions. His voluntary confession was made the 
subject of an indictment agsunst him before the 
Court of Judiciary, as being in the treasonable 
foreknowledge of Gowry*s conspiracy. He was 
tried capitally on the 1 2th of August, 1608, upon 
his own confession alone. He was convicted. He 
was condemned to be hanged that very day at the 
/ cross df Edinburgh, and his head to be put, up 
on the tolbooth, beside the traitor Gowry's. He 
confessed he perfectly knew that Logan of Res- 
talrig was in the foreknowledge of Gowry's conspi- 
racy: that letters passed between the Earl and Res- 
talrig on the subject, in the beginning of July, 1600; 
that a servant of Restalrig's, commonly called Laird 
BowTy was the messenger employed in these dispatch- 

* Logan of Restalrtg, and bis servant, La'ircl Bour, died about 
the year 1606, 
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esy had some of them in his keepings and showed leoo 
them to the prisoner in the house of Fastcastle, 
among other papers^ he, Bonr, being unable to read, 
and' ti^t he took the opportuhity to secret them** 
•He confessed that he tras often in company with 
Resuhig^ as well as with Laird Bour^ heard the 
conference which passed between them relative to a 
letter which Bour had brought back to his master 
from Lord Gowry: that he afterwards enquired of 
Bour what was going on between his master and the 
Earl of Gowry? to which Bour answered, ^ He b^- 
^ lieved that the Lsdrd should get IKrleton without 
^ fikher gold or ^ver, but feared that it should be is 
< dear unto him;^ and l^ott encfuiring how thaft 
could be? Bour said, ^ they had another pye in band 
^ nor the seffing of any landj^ but prayed Sprott, for 
'*' Ood^s sake. He would let be, and not trouble 
^ himself about the Laird^s business; for he feared, 
^ irithin few days, the Laird would be either htndlesis 
^ or lifeless/ By this declaration he uniformly abode. 
He adhered to it on the scaffold, when he was per- 
forming the last solemn duties of penitence and 
|>rayerj and he declared that he should give the peo- 
ple a signal of its truth after he was thrown over the 
ladder J accordingly, to the astonishment of the spec- 

♦ The summons of fo]:faaUare against Logan's heirs, explains 
more particalarly how Sprott came by these letters: that Laird 
Bour, when he got them back from the Earl of Gowry to be re- 
turned to ReStalrig,' detained the letters; that Sprott stole them 
{torn him, and Restalrig becoming apprehensive that Sprott or 
Boot wotlld betray him, bribed them botfi with^ihany presents, 
to keep the secret. Sec an excerpt from this summons in Appen- 
dix, No. 2. 
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1600 tator$, he d^^P^d his hands thrke when het jaiaa (fxB- 
^'^"'^ pended on the gallows. All Has is testified jiiip.ihfe 
Records of Parliament under the subscription oi^the 
Lords of the Privy Councilythe Archbishop ofi Glas- 
gow, many nobbroen, and the magistrates ao^ mi* 
nisters of Jldtnliurgh, who were upon the scaffold 
during the: time of his exiecution. .1 . 

The queue biding thu^ given to ^.estalrig's giultt a 
suEomons of treason wa$ ^ecu^ed against. Robert 
Logan, his eldest son and ^eir, and all others con- 
cerned, on the 15th of February, 1609, to 4pt>ear 
before.the King and ests^tes of Parliament:, on. t^he 
1 2th of April, and defend themselves from the i^i^ 
of high treason j^s^btted against the late Loga^^of 
R^talrig. 

The cause was brought before Parliament on the 
24th oi June, and his Majesty's Advocate, for pr^v* 
ing of the charge, produced GeOTge Sprott's declar- 
ations,* and confessions before the Privy Cou&dH 
the Court of Justiciary, and on the scaffold.; His 
Lordship also produced the depodtipns of witnesses, 
examined before the Privy Council^ and the Lords of 
Articled; and the following letters of th€;,.decea$ed 
Logan of Restalri^. 



LETTER L 

Right Honourable Sir, my duty, vvl^h service re- 
membered. — ^Please you understand, my I<ord of 
GorvriCy and some others his Lordship's friends and 
well-wishers, who tendetshis Lordship's preferment, 

* Register of Parliament, 24ih June, 1669/ 
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«ire upftn the resohitlon, you knot^, foi' the revenge leoo 
of that cause: and his Lordship has written to me 
aoent thiat purpose; \^hereto I will accord, in case ye 
■will stand to, and bear a patt; and before ye resolve^ 
meet me and Mr, Alexander Rtttkven^ in the Canon- 
gi^9 on Thursday the next week; and be as wary 
as you tan. Indeed, Mr. Akxmd^ Ruihveri spoke 
i*ith me four or five days sitice, and I have promised 
hiB Lordship an answer within ten days at farthest. 
As for the purpose J how Mr. Alexandef Ruilwen and 
I has set down the course, it will be a very easy done 
turn; and not far by that form with the like strata. 
Ij^fti whereof wc had conference in T. S. But ifi 
* cate you and Mr. Alexander Ruthven forgatherj be^ 
cause he is somewhat uncautious, for God's sake be- 
ware with his racklessness as to this of Padua i for 
iie told me one of the strangest tales of a Nobleroaii 
X)i Padua^ that I ever heard in my life, resembling 
the like purpose. I pVay you. Sir, think nothing, 
although this bearer Understand of it; for he is the 
special secretary of my life; his name is Laird Bow\ 
and was old Manderston^s man for dead and life; and 
even, so now for me. And for my own part, he shall 
know of all that I do in this world, SvO long as ever 
we live together; for I make him my household man: 
he is well worthy of credit, and recommend him to 
you. Always to the purpose, I think best^ for our 
plot, that we meet all at my house of Fastcasfle: for 
I have concluded with Mr. Alexander^ who, I think, 

♦What this story is of a Nobleman of Padua, a learned anti- 
qnarian of Italy may possibly be able to unfold. I despair of 
ever bearing it. Lord Gowry and his brotlier, as they travelled 
for their accomplishment, passed a considerable time at Padua. 

II 
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1600 shall be meetest to be conveyed quietly in a boat by 
sea; at which time, upon sure advertisement, I shall 
have the place very quiet and well provided; and, as 
I receive your ansv&rer^ I will post this bearer to my 
Lord: and I pray you, as you love your own Kfe, 
(because it is not a matter of mowse,) be drcumspect 
in all things, and take no fear but aH shall be well* 
I have no will that either my brother, or yet M. N. R. 
Biy Lord's old pedagogue, know any thing of the 
matter, till all be done that we would have done; 
and then I care not who gets wit that loves us. 
When ye have read, send this my letter back again 
with the bearer, that I may see it burn't myself; for 
so is the fashion in such errands: and, if you please, 
write your answer on the back hereof, in case ye will 
take my word for the credit of the bearer, and use 
all expedition; for the turn would not be long de* 
layed. Ye know the King's hunting will be shortly; 
and then shall be best time, as Mr. Alexander has as- 
sured me, that my Lord has resolved to enterprize 
that matter* Looking for your answer, commits 
you to Christ's holy protection. From Fastcastle, 
the 18th day of July, 1600. 

Your's to utter power ready, 

RESTALRIG. 

LETTER 11. 

Laird BovTj I pray you haste you wiest to me about 
the errand I told you; and we shall confer at length 
of all things, I have received a new letter from my 
Lord of GowriCy concerning the purpose that Mr, 
Alexander^ his Lordship's brother, spoke to me be* 
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fore; and I perceive that I may have advantage ci l^oo 
Dirktoftj in case his other matter take eflfect; as we ^"^"^ 
^hcpe it shall. Always^ I beseech you, be at me^ the 
mom at even; for I assured his Lordship's servant^ 
that I shall send you over the water within three 
days, with a full resolution of all my will, anent ail 
purposes, and I shall indeed recommend you and 
your trustiness to his Lordship, as ye shall find an 
honest recompence for your pains in the end. I care 
not for all the land I have in this kingdom, in case I 
can grip off DirleUm; for I esteem it the pleasantest 
dwelfing in Scotland. For God's cause keep all 

* things secret, that my Lord, my brother, get no 
knowledge of our purposes; for I rather be earded 

• quick*. And so looking for you, I rest till meeting. 

From the Ckmongate the I8th day of July. 

f. S* I am very ill at ease, therefore speed you 
hither. 

Tour's to power ready. 

RESTALRIG- 

LETTER IIL 

Right Honourable Sir^ all my hearty with humble 
service remembered, since I have taken on hand to 
interprise vnth my LoM of Gowriey your special and 
only best beloved; as we have set down the platt al- 
ready, I will request you that you will be very cir* 
cumspect and wise, that no man get an advantage of 
us. I doubt not but you know the peril to he both 

* Burie4 alive. 
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1600 life, lands, and honour, in case the matter be not 
^"^'^^ wisely usedj and, for my own part, I shall have a 
special respect to.my promise that I have made to his 
Lordship and Mr. Alexander ^ Ijis Lordship's brother, 
although the scaflfold were set up* If I cannot come 
to Falkland the first night, I shall be tiniely in St. 
Johnston on the morn. Indeed, I lippenedj for my 
Lord himself, or 6lse Mr, Alea!and€rj his Lordship's 
brother, at my house of Fastcastky as I wrote tp 
them both* Always I repose on your advertisement 
of the precise day, with credit to the bearer; for 
howbeit he be but ane sillie glyed old carle, I will 
. answer for him, that he shall be very true. I pca||E.» 
you. Sir, read, and either burn or send again with 
. the bearer; for I dare hazard my life, and s^i I htiVe 
else in the world» on his message, I have such proof 
of his constant truth. So commits you to Christ's 
holy protection. 
From the Canongat^ the 27 th d^^y of J[uly, 1600. 

P.S. I used not to write on the back of any of 
my letters, concerning this errand. 

Tour's to all power, with hijmble service ready, 

RESTALRIG- 

LETTER IV. 

My Lord, my most humble duty^ with service, in 
most hearty manner remembered* Ail the receipt of 
your Lordship's letter, I am ?o comforted, especially 
^ your Lordship's purpose communicated ta me 

f I trusted to, I exjpected the coming q& 
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therein, ihat 1 can neither utter my j6y, nor find 1600 
xnyself able how to encounter your Lordship with 
due thanks. Indeed, my Lord, at my being last in 
the town, Mn Alexander^ your Lordship's brother, 
imparted somewhat of your Lordship's intention 
anent that matter unto me: and, if 1 had not been 
busied about some turns of my own, I thought to 
have come over to St. Johnston and spoken with your 
Lordship. Yet always, • my Lord, I beseech your 
Lc^dship, both for the sake of your honour, credit, 
and, more than that, that your life, my life, and 
lives of many others, who iftay, perhaps, innocently 
samst fdr that turn afterwards, in case it be relieved 
by any, and likewise the utter wrecking of our 
lands and houses, and extirpating of our name, look 
. that'we be all as sure as your Lordship, and I my- 
self fhfall be for my own part; and then t doubt not 
' but, with God's grace, we shall bring our matter to 
an fine*, which shall bring the contentment to us all 
that ever wished Jbr the revenge of Machivellian mas^ 
sacring of our dearest Jriends.' I doubt not but Mr* 
Alexander^ your Lordship's brother, has informed 
your Lordship what course I laid down to bring all 
your co-associates to my house of Fastcastle by sea, 
where I should have all materials in readiness for 
their safe receiving on land, and into my house, 
making, as it were, but a manner of passing time 
in an boat on the sea in this fair summer-tide, 
and no other strzmgers to haunt my house while we . 
had concluded on the laying our plot, which is al- 
ready devised by Mr. Alexander and rae. And \ 

* To a conclusion^ 
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1600 would wish that your Lordship would either cotnd, 
^^"^^ or send Mr. Alexander to xne, and thereafter I would 
meet your Lordship in Leith^ or quietly at Restairig, 
where we should have prepared an fine hatted kit*, 
with sugar and comfeits and wine, and thereafter 
confer on matters; and the sooner we brought our 
purpose to pass it were the better, before harvest. 
Let not Mr. W» R. your old pedagogue, ken of your 
coming. But rather would I, if I durst be so bold 
to intreat your Lordship once to come and see my 
own house, where I have keeped my Lord Botkwel 
in his greatest extremities, say the King and his 
Council what they would. And in case God gr»at 
us happy success in this errand, I hope both to have 
your Lofdship and his Lordship, with many others 
of your lovers and his, at a good dinner before 1 1&« 
Allways I hope that the King^s buck-^hunting at 
Falkland this year shall prepare some dainty cheat 
for us, against thit dinner, the next year. Jocose Aocr, 
to animate your Lordship at this time: but, s^er- 
wards, we will have better occasion to make merry. 
I protest^ my Lord^ before God^ I wish nothing with ^ 
a better heart norjd aichieve to tfmt which your Lord* 
ship would fain attain ttnto; and my continual prayer 
shall tend to that effect; and with the large spending 
of my lands, goods^ yea, the hazarding of my life, 
shall not afray me from that, although the scaffold 
were already set up, before I should falsify my pro* 



* A hatted kit is a dish common in Scotland at this hour. It 
is a preparation of milk kept for some time. The whey i? let off, 
and the remainder is of a pretty thick consistence^ and no unpl^^- 
sant acidity. 
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misi to your Lordship^ and persuade your Lordship 1600 
thereof. I trow your Lordship has an proof of my ^^^^ 
constancy abready or now. But, my Lord^ whereas 
your Lordship desires, in your letter, that I crave 
my Lord, my brother's mind anent this matter, I 
utterly disa^nt from that, that he .ever should 
be an counsellor thereto; for, in good faith, he 
will never help his friend nor hurt his foe. Your 
Lordship may confide more in this old man, the 
bearer hereof, my man, Laird Bour^ than in my 
brother} for I lippen my life, and all that I have else, 
in his hands; and I trow he would not spare to ride 
tq bell's gate to please me; and'he is not beguiled of 
nypart to him. Always, my Lord, when your 
Lordship has read my letter, deliver it to the bearer 
;^;ain, that I niay see it burnt with my own eyes; as 
I have sent your Lbrdship's letter to your Lordship 
s^ain; for so it is the fashion I grant. And I pray 
your Lordship to rest fully persuaded of me, and all 
that I have promised; for I am resolved, howbeit it 
were to die the mom. I must entreat your Lord- 
ship to expede JBoz/r, and give him strait directions, 
upon pain of his life, that he take never a wink of 
sleep until he see me again, or else he will utterly 
undo us. I have already sent another letter to the 
gentleman your Lordship knows, a$ the bearer wilV 
show your Lordship of his answer, and forwardness 
with your Lordship; and I shall shotr your Lordship 
farther at meeting, when and where your Lordship 
shall think it meetest. Till which time, and ever, I 
commit your Lordship to the protection of Almighty 
God. 
From Gmn^s Green, the 39th day of July, 1600. 
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leioo P. & Prays your Lordship hold nle escus&iibr 

^-^^^ my unseemly letter, which b not so well w^ttten as 

mister were; for I durst m^t kt a»y^ writes. km qf it^ 

but took two sundry idle days to d^. it vpQ§^^, I 

will never forget tiie good sport thati^r^ 4^!^^3^#^» 

your Lordshii^'sljrdther, told me of a npbleiya^^ of 

Padua. It comes so oft to my mismory; 2M(^d^ip4fjjd, 

it is aparastu** to this purpose. w^ h^ve in h^d^ u. 

Your^Lordship'^ own 5>^owjwid,J)U|ulejavW*n, 

to 6l>cy and serve with effcJd ^nd^>{gr ji^jj^y 

service, to his utter i)Owef, t^ J43.M^i?)|Bn4 

, ' . , , JlESTALBiG. 

"XETTERV... .-*-.- -•- :-t 

Right Honourable, my hearty dul; tejo^eipl^ri^y 
ye know I told you at our last mieetipgijprXbp GMm^ 
gatCy ihat Mr. Alemridery my Ix)rd of Gcrtfri^U. b*p- 
ther, had spoken with me auwt tjb? joia^tjfjr v^C ^ur 
conclusion; and, for npy awn pa^t^ Ijs^aU cupft bf^hind* 
roost* And, sinsyne, I got a.leU(?c ftcyB^hw I^iWd- * 
ship's self for that same piirposfs; apoidsiHPf&vlJ^v re- 
ceipt thereof, understanding \ji^ JUpcdsbip^^i fiMdk* 
ness and forwardness iq it. Cod koi^s. ifipy h^art 
was not lifted ten stages. I|)Qste4 (hii$;9a)Bpatbeairtr 
to your Lordship, to whom yoUrm^ c^d^odift tall 
your heart in that as well as j(:. fof^^agkdTJt vmpefUiy 
very soul, I durst makehiminefseQg^&tthereoC^ii I 
have such experience of his trut^ ixuvD^ny . okher 
things. He is a silly olid glied carle, but wonder ho<« 
nest; and, aa he bas. reported to tne his Lordship's 

♦ Apropot. 
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own aMWcr, I tHink all matters shall be concluded 1600 
at my liotae of Fastcastle; for I and Mr. Alexander ^^""^ 
Mmtitven conduded, that ye should come with him 
and fats Lorddhip, and only another man with you, 
being but only four tji company, intill one of the 
great "fishing-boats, be sea, to my house, where ye 
alisA hnd als safely as on Leith shore^ and the house, 
against your Lordship's coming, to be quiet; and, 
when you are ad)0ut half a mile from shore, as it were 
passing by the house, to gar set forth a waff*. But, 
for God*s sake, let n«ther any knowledge come to 
my Lord, my brother's ears, nor yet to Mr. W.R. 
my Lord^s old pedagogue; for my brother is kittlef 
to shoe behind, and dare not enterprise fqr fear; and 
the other will diss wade us from our purpose with 
reasons of religion, which I can never abide. I think 
there is none of a noble heart, or carries, a stomach 
worth a penny, but they would be content, and glad 
to see an contented revenge of Greysteirs, death; and 
the sooner the better his Lordship be quick; and bid 
Mr. Alexander remember on the sport he told me of 
Padua; for 1 think with myself that the cogitation on 
that should stimulate your Lordship. And, for God's 
cause, use all your courses cum discretione. Fail not. 
Sir, to send back again this letter, for Mr. Alexander 
learned me thati fashion, that I may see it destroyed 
myself. So, till your coming, ever commits you 
heartily to Christ's holy protection.]; 
From GumCs Greeti^ the last day of July, 1600. 

* Cause hang out a flag. 

t Ticklish. 

% The subscription Is torn away from the last letter, 

I 
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1600 If these lettcri are genuine, the cooftsovefsy re- 

'^^^ specting Gowry'ar conspiracy is enikcL 1 shaU now 

state the proof of their authenticity. On the subh. 

stance of these letters, or what is called ^ internal 

evidence, 1 shall make few remarks. 

There are certkin passages in these btterswhicii 

. express such a strength, and origintlky of featUFe^ 

as indicate the authbr tahave been a charao^r strong*- 

ly marked; and give reason to b^KeYc that the per«* 

son who compost them was not writing v^ndist a fic« 

titious srgnature. In one of theni Logan observes^ 

< your Lordship desires in your letter that I orave my 

^ Lord) my brother's mind, aneM cbis matter )ilriii(t 

^'terly disassent from that, that he should evor be aft 

^ counsellor thereto;,^ mgoadjai^ he %iMlnea€lr 

* heip his friend^ nor hurt his foe.* In another, he 
Adds, ^ for Godrs sake let neither any loiowledge 

• come to my Lord, my brother's ears^ nor yet to 

• Mr; W. R, my Lord's oM Pedagogue;, for my bro* 
^ thbr IS kittle^ to shoe behind, and dare not enters 
^ prise for fear; the other will didswade us from our 

* purpose, with reasons of religion which I can never 
f abidew^ The Mowing passage m letter ist, msiny 
Opinion, confirms its originality: * When ye k^ve 
^ read, send this back again with thfe bearer, that I 
^ may see it burn't myself/ This precautkm^ w&idi 
it was extremely natural for a person to suggest^ wjto 
was writing on so dangerous a subject, yet which 
might in the issue be ne^ected, wcmld have beenthe 
most absurd paragraph that could be invented by one 

* TicHishi in allusion to a horse ^at kicks and winces while 
he is shoed. . , 



Digitized by 



Googk 



TREASON, 67 

who' was fahrlcatuig letters applicable to a period l^oo 
long previous to tkal on which they were to be pjro- ^•''^'^ 
dueed. 

To come, then, to ihe^ extrinsic or positive evi* 
dence of these letters, it must be remembered, that 
a testimony of a very singular nature and force has 
ah^ady been produced, and that Sprotfwfioga/ve its^aU 
editmih his blood* The following proof b also given of 
thi authenticity of these letters: Mr. Alexander Wat- 
son, minister of Coldingham, deposed. That on his 
cHonsdence^ he believed the five letters produced, to 
iM^^iitteh by the late Robert Logan of Restalrig, 
*ithhis owti hand, not only because the character 
reseihMed perfectly bis hand#write every way, but 
alio agreed with the fashion of spelling, which the 
^ponent remembered in sundry specialities which 
he stated in his evidence. And, in confirmation of 
tfeis', he- produced three letters holograph of RestaU 
rig, to>show4heir conformity with th? letters pro* 
^uced. 

* • 'Mr. Alexander Smith, minister of Chirnside, der 
|)<]^d, Tliat he was well acqirainted with the httc 
Logan of RestalrJg, and also with his hand^write^ 
having been preceptor'to his children for many years* 
He 9WOfe that he firmly believed these five letters^ 
and every word of them, to be the proper hand-writ^ 
bf the- Laird of Restalrig, both on account of tile re- 
tembbnce of character, and of the pculiarity of 
Restalrig's spelling, which was different from the . 
mode commonly used, in many particulars, as spe^i 
ciued at teiagth by the preceding witness. 
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1600 Sir John Aruot^* Provost o£ Ediiibiargfa, dispotedy • 
^^"^^ that he was well acquainted ndth Resicahig's^ band 
o£ write, hariii^seiNi maiif jof'l[i8 writibgB^ androM 
ceived various lettesstfrom bioi.? ' He deposed, thM^. 
having considered the five letters produced by the 
liCrd J^t^Dcate^ he,, oahis conaaisncey.betieved the 
whole of tbdoi ito be. written by Aest^g,: beoaufie; 
tjie character agreed revesy^ way with tbeiabape^of 
Restalrig'gi hznd-wi^i aoddso «heapeUiBgu]iid[ttaf]^ 
particubts, imwlucb Restal]% diffeared/£Deaxi»fOtbtfr 
men'ji form of writing. And, aa c0fi%mationri>of 
tibis, be produced four deeds, z\i of the prop«i? hw^^ 
writing of Restakig, agreeing pierfecrty ia «fwlltti9 
an4 character with^tbe missivesprodu^*. i , r, - \ ^ 

The SheriSclerk of Becwic]&^ire» tber JVSgMgtl^,|il> - 
Aytoun,.and two other witaesse^i cpafirm tbe f^^*' 
ceding evidence, , , . . 

A sentence similar to that passed upon Gowry was 
pronounced upon Restalrig; a sentence, in one re* 
spect, as illegal as it was severe; for the treason laws 
only admitted of trial aftier death ags^$t the beirs of 
such persons as were known in their Ufettjade-tohave 
committed treason, as Dr. Robertson excellently ar- 
gues,! The statute, however, was not violated in 
any other particular^ for the summons against Res- 
talrig's h^irs was e:^cuted witkm Hm^ymrs after 

* Sir John Arnot was appointed treasurer^depute' of SccAi^nd 
about the year 160'^. The General Register still shows the great 
estate he possessed in the coumies of Edinburgh, Fife, Berwick, 
and Oikney. 

t Robertson's Hist, of Scotland, Toh 11. p. 360* 
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hh' des^ QiKhv how0ii!!er, was then tbe state of the i eoo 
ckMmtry^ ^thfait^ in a capital: tsial^^^ ftoman could buiM ^^^"^ 
hisisecmrity on the precqitsof^laiir^ theprikiciples q£. 
jilstiae, • aad the ffeeUngs of humnitiy* 

i.h dismiss^ this ifyveatigatiDa vmh ffldunhting tiie: 
feilooridg prdpoodoiic ^ Whiether, if the ev&ience I 
^ibaiFe^ fireseated ^ the state of piotks in Scothmdy 
^-anflk^ttheBT cmtrslgeous attempts} "of Whatpa$$ed' 
^ib^fore'svdh a^ muMtude of witn^e^at St. JobnstcHi 
^^/^DttheJmportantday; of Sprott-s foreknowledge of 
^the^tompiracyV which he testified znd sealed m& 
^illitH»>^ aiiidof the authentidiy dF Logan's letters; 
* I say, if these uiiited testimonies collected into one 
^'fecu^'db nM ascertain the reality of Cowry's con- 
^ fifdracy, I submit, whether th^^ be such a tiusigas 
« historical or legal evidence/ • 



iprencis Termentj Merehant-'Bnrgess of Edinburgh^ 
for Writing a Seditious Pasqimade against ihe 
J^ingn 

^Lfi£ prisoner was indicted at the instance of Tho- 
mas Hamilton,* his Majesty's Advocate, for writing 
and dispersing slanderous letters, reproachful of the 
King, his progenitors, and council. 

No counsel appeared for the prisoner; but he gave 

* A&erwards £arl of Haddington, and Secretarf of State. 
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1600 in defeBCesin wfitihg,t whidi must have been done 
^^'•^'^ by a lawyer. His defences were:-^That hie Was BOt 
apprehended nor prosecuted on account of ^ recent 
crime, but for a ^ct alledged to have been commit* 
ted three years before: that he was not allowed the 
legal induciae^ or warning of fifteen days, provided 
by statute for prisoners to prepare their defences: 
that no copy of the indictment was given him; but 
that he was summarily presented in pannell wiffvout 
omf citaHon preceding: that ^ speaking generalfyj mthm 

• out cursings is no kvwfiil cause Jor taking a marCs U^y 

^ according to th^ liberal and humane rescript Cf thd 
Roman Emperors, Si quis Imperatori maieSassiHk\ 

* Quoniam si id ex levitate processerit, contctoiien- 
^ dum est: Si ex insanla, miseratione dignissiniutn; 
< Si ab injuria, remittendum/ 

The Lord Advocate answered, That the prlsdnetil 
pleas of the distance of time at which the oflFence was 
committed, of his being furnished with ho copy of 
the indictment, and being denied the usual time for 
preparing his defences, ought to be repelled, because 
the cirifla6 libelled was edition against the Frmce: 
that the defence which he founded on the Imperial 
Code ought also to be repelled by reason of the sta-* 
tute of James VI. pari. 14, c. 205. A statute, in 
which it must be confessed, that King James exceeds 
ed the tyranny of his predecessors, a^ it extended the 
fixn of death to those who even read, or h^ard, any 
glanderous writings or speeches agaitist the King; 
without lodging iafonnations against the offenders. 

t Records df Justiciary, October 8, 160Q» 
i Codicis Ub. ^ UU 7. \. un^c^ 
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The Court repdl^d the prisoner's defences, and found 1600 
the lib^l relevant, 

Jl^ Lord, Advocate^ produced before tbe Court, 
9f^ the Jury, which comisled of , merchants and 
tr^desuien of EcUnburgh, two letters. These the 
fDTfBoner acknowledged to be of his hand-writing; 
ajpd the Jury, in respect of the act of. Parliament 
if^iod ^ye,^nd of the l^t^s {produced, unanimoy^- 
iy; fo^nd t}ie prt^ner guilty* . 

It.)IUiY^ fierfas^, appear Mrprieing that the prx- 
«aB?r sliquM have confessed} but, I apprehend it was 
^k.the«Oj5t natural ai^d mast prudent conduct he 
^opld^jpursue: for it is probable t^e letters could have 
Dc^n proved against himj and he was threatened 
f?ji^ the- torture in the course of the plrocess. 

A royal warrant, dated at lintithgow, Sept. 2$, 
Wi^di^Sn pra4u(^d» ordaimng the Court tb pronounce 
the toUpMiJing eeiueuce: That the prisoner be taken to 
the cross of £dinbuigh^ and hia tongue cut out at 
the roqti that a paper be fisied on his brow, denom 
jfig 14fn %Q l^ the s^utbor of mid <md, seditious pas^ 
4P^9*- and that he theq b^ taken tQ a gaKows, apd 
)ian|^.d . tiU he be d^ad» But, as the KiOg afifected 
the vain boast of clemency, a second royal warrant 
was produced, in which the torturing and cutting 
out t^ toqgue were dispensed with; and his Majes* 
%Si Vf^\St^9^k/ P^^^d to declare^ he Was, Content 
t^ the. prisoner shopld-^on^ be imn^d: a sei^tence 
whiot^ was accordingly pronounced. 

Immediately upon the prisoner's being sentenced, 
the Lord Advocate took away the letters upon which 
.he was convicted, declaring, thtt he would not have 
tiiem entered upon the record. 

* Pasquinades, 
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Archibald QmrnaU^ TaivfuOgker in Edinburgh^ jcn" 
dttempiing to hang up ike King*$ Picture on ifie 
Gallows. 



1600 



A.S thk trial is Bonpareil, I present it neat. ^ AnsM& 

* bald Cornwall, town-officer, dilaited^ of theigno- 
^ miniously dishonouring and defsuning of ^ Ms Ma- 

* jesty, in taking off his portrait, and laying of the 

* same, and seltiag thereof to the stoc^ and tipib 
^ bearers of the £^bbety pressing to fix up die isUM 

* thereupon/ 

^ Pursuer, Mr. Tfaonsas Hamilton,! advocate to cotf 
Soveraigne Lord.* 

Then follow the names of the assise; they a¥6 
mostly tailors; two of them are designed JraiAvien. 

^ The assize, by i^urality of voices, choose Jdhn 

* Ranken, (tailor, burgess of Edinburgh,) chancellor. 

• The assize, Jbr the mbst part, Jile and convict 
^ Archibald Cornwall, officer, of the treasonabk set- 
^.ting of his Majesty's portrait to the scoops of the 
^ gibbet, and putting of the same to be hung forth 

* upon an nai) infist in the said gibbet. 

* The justice-depute, by the mouth of Robert Ga!*. 
^ braith, dempster| of the said Court, <]ecemed and 

* ordained the said Archibaki Cornwall to forfeit life, 
^ lands, and goods, and to be taken to the said gil> 

* bet, whereupon he pressed to hang his M;^esty's 

♦ f. €. accused. f Records of Just. 25th April, 1601- 

) Executioner, from the word doom; Or perhaps from the La* 
tin verb dewOf d€jnpst» 
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^ portrait, and there to be hanged quhilP he be dead, 1600 

* and to hang thereupon by the space of twenty-four 
^hoiisS) with an paper on Us forehead, containing 

* th^t vile crinGus committed by him, which was pro- 

* nounced for doom!'— A man hanged for attempt- 
ing to fix up a paultry daubing, or a halfpenny print 
upon the gallows, or even a halfpenny itself; for it 
aMo' bears .^ the image and superscripticm of Cesar/ 

; Btt^^his, bad ad it 13,4$ not the worst point of 
Kghl' in; whdch this triaL must be viewed. For to 
lumgik nucD tin account cf transgressing a law, atf- 
iMHKPg^^capital puaisbinMt to the knottbg of stra^t^, 
is not so repugnant to liiJerty and justice, as the haiig- 
lAl^lupiiilipdn no \^ at aH, but merely at the caprice 
of a tyrant. Now, there is. nothing in the Scottish 
MIStiiltf lupOKi; which this itidktnmit could have been 
foviidedv^' Tbe kl^a, indeed, must have been bor- 
m)Mrfd.£n@in-tbe Honmn law; yet, even upon the Im- 
fijN;^ie#:tl» this man could not have been legally 
fa»f¥kt«dt for there is hardly an analogy between 
ftWioiagw of the* Roman Emperors and a modern 
|ikf ure; fin^nsrs, who themselves were deified, and 
llhMeH^msecraiied statues were the objects of reli* 
gious adoration. Nay, were the analogy complete 
Ijlbr^eenkhe Imperial images, and {he pictures of a 
Aod^m ptmbe; and, were the sanguinaTy edicts that 
guarded the majesty of Rome, suitable to a Umited 
monarchy, still the prisoner must, by law, have been 
acqukled; for ^ Non videti contra majestatem fieri 

* ob imaginest Cesaris nondum coiisecratas venditas^ 



* until. f Digest. Lib. 48. Tit. 4. Lex 5. § 5V 

K 
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Doom pi^oiiounced over ike Dead Body qf Francis 
Mowbray J a prisoner ^ "who "was killed in his attempt 
to escape from Edinburgh Castle. 

160S J\ Royal warrant was directed to Sir WilUam Hart» 
' and the other Judges of the Court of Justiciary, set- 
ting forth^ in the usual bombast stile of treasonable 
indictments, that the deceased had been guilty of 
mosthighy horribley and detestable points qf in^asan:* 
that the same was verified by two or three witnesses; 
but that the deceased obstinately persisted to deny 
the charge: that he attempted to make his escape 
from Edinburgh Castle, which rendered his guilt the 
tnore manifest; and that, in the attempt, he had 
.brought about his own miserable and shameful death. 
The warrant, therefore, required the Court to pnK 
tiounce sentence on the deceased ^ Frauds Mowbray, 
* now presented tm pannel^* (L e. produced at the bar,) 
to be dismembered as a trsdtor; hb body to be hang«. 
Bd CHI a gibbet, and afterwards quartered; his head 
and limbs stuck on conspicuous places in the city of 
Edinburgh; and his whole estate to be forfeited* 
The warrant is dated at Holyroodhouse, Slst January, 
1603, and is subscribed James Rex, Montrose Can- 
cellar, Marr, Herreis, Halyrudhouse. Doom was 
pronounced accordingly. 

This, perhaps, exceeds every act of King James's 
tyranny. For, istj this sentence of forfeituce, pro- 

* Rec. of Jost. nit. Jan. 1603- 
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nounced after death, was not adjudged by Parlia- 1603 
mentybut by the Court of Justiciary, in consequence 
of a royal edict, ^d^ No summons of treason was 
executed against the* heirs of the deceased, nor any 
defender cited, unless the corpse, which was pro* 
duced at the bar, can be called a defender. Sdy No 
specific charge was exhibited against the deceased; 
nor any thing but a general accusation of treason and 
laese^Miy^ty^ which, in those days, was so far from 
conveying any precise and definite idea, that it might 
have been any thing which occurred to the whim of 
the King^s Advocate, or that of his Royal Master^ 
4A, No proof was adduced in Court, no jury called^ 
nor verdict returned, establishing the charge upoq 
wMdi the sentence of forfeiture was pronounced* ' 



Nothing can impress us with a worse opinion of 
those tinoes, than to behold the people stupid, yet 
whimbical, abject, yet insolent. When aroused by 
the clergy, on the score of speculative doctrines, or 
eve^ forms of religion, they would break forth into 
the wildest outrages against their governors; yet they 
would remain supinely indifferent to the wanton in«> 
vasioh of the most established principles of law, ^nd 
q{ the most 6a<:red rights of mankind, 
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Trial of Mr. Andrew Crickton,Jdr Declining the Au^ 
iliority oj tiie King and J^rivy Council 

1610 The prisoner^ who was brother to the Laird o£ 
^'^''^ Innernytie, wa$ prosecuted at the instance of Sir 
Thomas Hamilton, his Majesty's Advocate, for trea^ 
sonabhj* declining the jurisdiction of the King and 
Privy Council, The indictment set forth, that the 
prisoner being brought before the Privy Ccfuncil, • to 
^ be examined upon such matters concerning hia Ma<^ 
f jesty and the estates of this his kingdom^ and re* 
^ quired by their Lordships to give your oath to them, 
^ that you should faithfully and truly answer to them, 
< and declare the verity ^f such things as should be 

* demanded of you; Ye treasonably refused to ac- 
^ kfiowledge his Majesty, and the ^id Lords of his 
^ most honourable Privy Council, to be your judges; 

• but mpst tt^onably declined their judgement*' 

The att of parliament, A,D. 1584, c. 129* con* 
firming the authority of the King and Privy Council, 
in all cases, and over all persons, and annexing the 
pain of treason to the denial of the same, was then 
read over to the prisoner: but he persisted in declin- 
ing the jurisdiction of the King and Privy Coyncil^ 
and judicially ratified Ws declinature* 

The Court sentenced him to be taken to the Cross 
of Edinburgh, and to be hanged, his body to be dis« 
membered as a traitor, and his whole estate to be 

*Rec. ofjast* 29thAtigust| 161Q. 
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forfeited. But, after remaining six months in pri* 16i(r 
son, under sentence of death,* the King was pleased ^^^^ 
to change the sentence to perpetual banishment. 

Iii re^din^ the judicial proceeding of those wretch- 
ed times, our surprise b divided between the roulbh 
conceit of individuals in declining the royal authori* 
ty, and the tyranny of government in the eicerdse of 
that authority. This mode of calling people before 
the^ivy CcHUicily and reqiiking them to make o^th 
thatttbey should answer every question which might 
be put to them, is as high a stretch of tyranny, a$ 
any tribunal on earth, I presume, ever attained. 
That no rude breath might pollute the Majesty of the 
Tbtone, a capital, punishment had been annexed, 
even to the hearing of slanderous speeches against the 
King^ jwitbout informing upon tbeauthors} ^dthe 
unsocial spirit! of the reformed religion had guarded 
its moTwpol^ of the mindj by annexing the like penal- 
ty to those who gave food or lodging to a Popish 
priest*. To call then people before the Council, and 
oblige them to give an oath that they should answer 
every question which might be put to them, waslay« 
ing them under the necessity of becoming public .in« 
formers, in. a case where the pain of death was ^n« 
nexed to the exercise of an act perhaps oi hosjntality 
or cbafity. . 

* Records of Just. 27th- February, 1611. 

f It IS strange that the true reUgioiiif which is the only direct 
road to salvation, will not content itself with the endless spiritual 
consequences it presents to mankind, but that it will also deal out 
fire and faggot,^ to those who are ^ far mistaken, as to pursue 
their course ip heftv.ea by atiy other road. 
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1615 I presume it mnftt have been some motive of relL* 
^-'^'^ gion which induced the prisoner, Crichton, to de- 
cline the authority <!^f the King and Privy CounciU 
So nearly do extremes meet, that J^lack, the Presby- 
terian minister at St. Andrews, declined their autho- 
rity in the year 1596, when cited before the Fk-ivy 
Council to answer for an offence which he had com- 
mitted;* and Ogilvie, the Jesuit, declined the same 
jurisdiction, A. !$• 1615, when requfared tp answer 
every interrogatory that might be put to him. Black 
received a censure, but Ogilvie was hanged. 



John Fleming J ^ Slanderous Speeches against ffi^ 

King. 

1 HE prisoner was pursued at the instance o^ Sir 
William Oliphant of Newtown, King's Advocate, 
on account of ^ treasonable, blasphemous, and damna* 
^ ble speeches, uttered by him to John Lauder, mi^ 
^ nister at Cocksbumsqpath.* The prisoner most hum- 
bly threw himself in his Majesty's will, I e. submit* 
ted to his M^j tity^s pkasure.f 

The indictment set forth, that (his Lauder, the 
minister, ' having reprehended and found fault with 
^ the said John Fleming, because his son repaired not 
^ to the communion; saying to the said John, that 
^ albeit (although) he contemned the order and dis- 

^ * SpotUswood'i Hist p. 419. See the trial of Ogilrle ujfra. 
t Records of Justiciary, Vbq 17, 1615. 
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^ cipline of the kirk, yet the King's most gradous 1615 

* Majesty, who is a most reli^ous and godly Prince, 

< and imder whote bks^d government He true religion 

* and discipline of the kirk is estabUshed, and ad* 

* vanced, would not suffer such contempt and dis« 

* obedience to pass unpunished! The said John Flem- 
^ ing, upon detiverance of the sadd speeches, shaking 
^ ojf all fear of God, and that reyerend respect which 

* in conscience before God, and in his duty and aU 

* legiance he owed to bis Majesty, «ipst treasonably, 

< blasphen^Qusly, and ndsi^hantU^^f replied to the said 
^ nunister in these words: Feiddf nor (he Sang shoot 

< to dead or th^ morn, tod that he die of the falling 
^ sickness. And it being demanded of the said John 

< what moved him to utter such blasphemous and 
^)iorrib)e speeches. against hi^ Majesty? made this 
^scornful and disdainful answer^ Were not the 

* King and his laws,| he hid not wanted his lands; 

* and therefore he cared not fpr the King, for hang^ 

* big wotild be tfie worst of it,,* 

The prisoner was not far mistaken in his predic- 
tion. He was sentenced to be hanged at the cross of 
Edinburgh, and his moveable gQoda to be forfeited. 

* From aA obsolete French word, meschantm^, wickedl/^ zna- 
licioasly* 

f An oath, a mode of jsweaiing. 

X The cause of offence which this poor man had received was 
iiie loss of a law-snit. 
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Tluyrms Rois^^ sonqftke late Jahn Rm tf Craigk^ 
for writing and puMishing at O^rd^ a Pasquinade 
against the Scots* 

• , ' ,' . . * 

1618 The pfUoner was prosecuted before Mr. Alex^pdqr 
^"^^^ Colville, Ju6ticc^iepute^ at the insta^ice of SiUfWil- 
liam Oliphant of Newton, hb Majesty's Advocate, 
who produced in Court an act of Privy. Cpuaql, au- 
thorising the prosecution. ' 
The prisoiier waa charged in the indictment with 

* the deviKsh s^nd detestable firing, feigning, bla^ 
^phemous^nttefmg^ and by wcit pubficly exposing; 

* of an vinajnou5,t infamous, and devilish writ/ &c. 
In this pasquinade, which was in the form of a th^ 
sis, the pris(Hier had maintained, that all Scotsmen^ 
except the King, his sons, and a very few others, 
ought to be debarred from the Court of England- 
He expressed his surprise^ that the English, who in 
other respects were quick enough sighted, should 
suffer such an unprofitable and pernicious multitude, 
the very offscourings of the people, to domineer 
within their territories. He laid down his thesis' in 
ten propositions, or articles, composed in Latin, and 
written with his own hand. He affixed it to the 
door of St. Mary's church in Oxford, and publicly 

* I know not i f the fsmiij of RoiSf or Ross, of Craigie, be still 
extant; bat their armorial bearings are described by Sir James 
Balfbnr, Lyon King at Arms in the reign of Charles L; Nisbet's 
Heraldry, vol. I. p. 416. 

f-Recordsof Jastidaryt AngastSO^ September IQ, 2618. 
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tiered M d«ftAd bis thef^d, at th6 tmiTefrsities of Pa^ ^^^^ 
*ls, Cimbridge, of Otftytd. From iH these seditions ""^^ 
slHtf^itf&milMttAty itfci«^ 1^ tRdktmefit cimclud«d» 
Itiat tbe prisoner had acted a most unnatural part to- 
Wtedi his 6Wn toilfifrymefi) had endeavoured to stir 
t^ ^ £il^sh to murdel" them» afid had transgressed 
mti&ff 9tu ef Pi^nment^ vis. James^ 1. Parliament 
ai Aktm.'f kmtill. Btadt Acti*; A£t icKX; Jim^s 
Tt: fVrfitoMms. Ace 134;) ParttmieM 10. Act 10.; 

fld«w«f Crtmib^ the p^k(mer wA^i be in esdf- 
iDg jealMslei dfid did^mi^S between the ErfglisH 
itM^Sk^yki^ziimyimtitd to tb^^ hkii with 
kitA<^^tn^|r^imd tbefee stftty t«S} f^ they rerated M 
the sowing dissention between the King and his peo« 
pfe$ ^AtiufyM^^e eMtted bilFore Ih^ UtAcm df the 
&6ilhmi it a titfie #ll6tt the fof Ai^f df the^ natk)nd 
w:« dsdci'ibkd Ibe ibe^aitMe^bddk^ ^s ^ mt ancient 
*^awniks qf Englmd* Not only was the prisoner 
iffffdirdm 0f trsHlsgfessing fh^sef statutes, but the Court 
di Ji3L^\ztf kdd s^ety no jur%diction over Mih, in 
ait ^St^itt \^h9eh ediisisted m b^vffig published a ' de- 
* ttitaia*, flf*i«^, Uasphemtms thesis,* at the univef- 
sify 6f Oifofd. Ift tfeose timfes, however, it was 
skffid«fit, if soAfic aftetidon was paid to the fdritis, 
^tflEhoDK tirt slAiiHest regard to the principles of law 
and justice. Ring James knew, that, even armed 
with the terrors of the Star Chamber, he could 
not, in England, overwhelm the prisoner with that 
destruction which he meditated; he therefore em- 
braced the illegal resolution of sending the prisoner 

* u e, printed in Saxon character. 
L 
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1618 to be tried in his own country; a country where the 
^ transient gleams of fanaticism served only to cast a 
gloomy fight athwart the regions of tyranny and 
alavery. 

The indictment being read over, the prisoner ju- 
dicially confessed his guilt, but declared, at the sam^ 
ttmf, that he committed this dSsnce, while he was 
if) a state, of insanity* He craved pacdon of Gk)d^ 
die Kingy and his countrymen, and camem ihelBng^^ 
'wUli i. e. submitted to his Majesty^s pleasure. He 
^pqureased his hope^^Jut his Majesty, being a' gracious 
l^ri^ce^ would incline to4mra/y which is Go^^^^ht 
handy rather than to juatic€y which i; but hf& 1^ 
4lid he entreated the Court to intercede in his be^ 
half- 
Being, found gvUty by the jury, the Court ordson* 
ed him to be taken back to prisbn, and to be kept 
i|i irons till the Kipg should be informed of his con- 
vection, and tiU he should sufer an exemjitoy pun- 
^hn^nt. The Court met again on the 10th ^f Sep^. 
timber, when a warrant from, his Majesty, directed 
tp Lo^d Binning, Secretary of State^ was producied, 
conform to which, sentence wa$ pronounced on the 
{^ispn^r, that he be, taken to the cross of £4ixiibui*gh^ 
and his right hand struck off; and thereafter his Jiead 
tp be struck from his body, his hand to be put iip«- 
on th^ Wes^t Port, and his head on the Netherbow. . 
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ydmek Skene, for Treasonabh Opinions and Dejcjara. 

jLHfi)psisODer9 who was brothfer to tfie Laird ibf 168O 
Sfcetie^tywarprasecuted at tlie inetancie of' hb iSfajes^''^'^ 
ty?»(^vteite^for liigh tr^asen.* He iN^s ^hkrg^cf 
ta the 3iu&tmefit *rhh being aiceSStiry to the rebel^i 
Koa headed by Batfour of Kiiiloch^ ftnd Hackstdn of 
RadnUet, at Ait?s M6as arid BothwdUbridgej witftf 
Inil^ingvitemtafned the lawfulness of that rebelfioti/ 
eveaki present of the Duk^ of' York, and of thi? 
Lords of Rivy Council, and those of Justiciary; with* 
hainngjttsttfied th^excomnmnication of t^he f^ing, 
1lB|d:4ia«ing'nks&tained it wasr lawful to kill him; &c«' 
. nEfae ptoof adduced agaiust the pri^ner was hi^ 
oiraLicoBfeision, emitted before the Duke of York' 
aoidJ^^ivy Council on the idth November, 16S0; of 
wbioh the tenor follows. . -. 

;.^ife said^ he did not know who were rebek, but 
denied^ tli^*he was present at the battles of BothwelU' 
bridge md ^c^ Air's MbsS. He thought the persons' 
ei^^a^ed* iniiiose in^urreotions were not labels; for 
tta&y l»«re»'m deftoce of God^s cause. He was iiot* 
at thi^Torwood conventicle when the King was tx- ' • 
conmiunicated, nor did he know who contrived it> 
hilt he thought the reasons Qf the exconeimunicatioa 
Jii3t. He acknowledged th^ burning the Acts of Par* 
\iamjent, because they wei;e against the Covenant; and^ 

^ B^ecords pf Justiciaryj November 22, 1680. 
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1680 would not admit the authority of the King or Fsurfia^ 
^**^^^ ment in things that were against the Covenant. He 
did not fc^ow if any n^w insurrection iifras p|Qttl(4$ 
hut he, believed tiiat God's people "were always ready to 
take arms in defence of themselves and (f the gospel; 
that he was one ofGod^s people^ and had resolved to 
give an testimony for the caim» He thought the kilU 
ing of the Archl^hop of St. Andrew's was notniur* 
lier: that th^re i3 a d^clsMred war between those who 
sarv^ the Lord, and those who serve the Hlngagaintt 
the Covenant; «nd th^t it is lant^l «0 ki&svidhte 
defence of the gospel: that the King bei$^€»ommUm 
moated J and there being noto a ktc^l'^dectetedmmr 
against him on aceoimt of ^ ifremik if ike^CmMsmf 
it is Imfulto kUlMmy and^Utho^wh^4Pt0^itKOff(aim 
Hon tf the Covenants ^ '* 

He rene\¥ted hiQ confession l^elbM the CouitsHi 
Ju^yv He was desired to d^Hbei^ate b^re fce should 
sign it: he answered, he had veso^ved tod^ it} im 
thought it his honour to do ^o; and he SA k ac^ 
cordingly. ' f 

The jury unaninnously found the prisoi^r * guiUyf 
*' of the treasonable crimes and expressions tnenlidn- 
* ed in hU dittay, and that by his own confession/ 
Hie Court sentenced him to be taken to t^ Cross 
of Jg(in^rgh on the 24th cff November instant, t0 
be hanged on a gibbet till he be dead^ his bead to be 
separated from his body^ a^d fixed on the Netherw 
bow, and his whole estate, real and personal, to be 
forfeited* . 
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•feterfei Lord Fraser.^ ftr High Treason^ In pro- 
claiming the late King James to he Sighteous and 
' Lcmjtil $ov^ei^ qfthis Reakfi^ 4^# 

.ITt^xw cluurgfd agaimt diepriMaer^ tbat^ eoDtnrf 1698 
«^.^«ttegpa«ice, ka^ in tke month of Jkiae or Juljs ^^'^^ 
tl4B% wcAt vkh lii^ flceompHws to^ tlitt nrnvktc^oKMi 
of cFnfftlim^i itepped iip<m tke crcM» aod, alter 
llMrM.«»v«ral O J;W^>t <U4 tlirw Mvepil liam pre* 
tiiini thii bte ^Bg James^ and the pretended PrioM 
jpf.Witey, to be rigliteoin uod lawiul King ^ thM 
iOQgdoKy- tod 45«GQ6fi8or to tbe «ame» and thH. they 
cursed all who would say the contfsuty- thei^ they 
doni^ a^d cmmd to be dranJ^, l^iog Jaoies'a good 
heakln «id that of th« PHpqb of Wf^i^s^ and cursed 
£#qg William and aU h]$ adherents) drank ik> hi$ 
MpfcsioBs uttered reproachful speeches of hin^ oill^ 
lag him fi^K^ary and Bvrgar-Master of tl^e Haguei 
attd taqfiag that he was only Prinqe of Orange; that, 
lor 4hetgr9ater solemnity, they fired guns and {listols * 
from ^r Cross on the occasion, and lercedfiomeol 
Ut |if ^esty^ 8«ibjects to drink treosonable healthar: 
By ail which the prisoner teetiied hii rebelUiNitiieaimt 
hf^' M^esty^a person and authority, and hjis ^peason^ 
adUe ttiiieatloni^ to ^pgee thp^^agj and did disown 

• Thin ftinrily was raised to the peerage by Cbarfes I« A.1>^ 
1633. The ti^ becgiae extinct by the pruoner's dying without 
itf ae.^Ponglass* Peerage, page d7& 

t llecord& pf Jastieiaryi March 8% 169.^ 
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169S the 1Km^% title to the crown, and did all thai ki 
lay to incite the people to take aims: for which con- 
tempts and txeisow he, ougiht to be pnniilicd witb 
death, sind the forfeiture of his e$tate« 

After a prolix Argument, the Court found the k^ 
dictment relevant to infer the pains libelled* - 

The following persons composed the assise: honX 
Forrester, Lord Bargeny, the Master of Foi^a, 
James Oswald of Singletoun, James. Baird of Saugk^ 
tonhaU, Patrick Murray of livingstpne^ Sfr* Gwfge 
Scot of Giblestone, William Dkk of Gmogey .Sic 
i^xander Gilmour of Craigmillar, James. Elefe of 
Southsyde, Sir Robert Milne of Binnie, Hugh W^ 
Igce of Inglistoun, Alexander Nisbet of .Cra^gintsnni% 
William Biggar of Woplipet, and Sir WiUi^ Bin^ 
ning of Wallyfoord^ * . 

THE PROOF. 

^ Tl^pmas Pyper, weaver, sjsiw Lprd Fraser QQBin 
from the house of John Hay, vintner^ aad go to the. 
Cross, and step upon it; he heard one in the coai4 
pany cry three O Y^\ aAd prpcl»«Ei iiieJajte King. 
James and the, Prince of Wales, ^nd thi$*.^^^ ^f(^ 
some person bid him proclaim, ^ to whom fie answefh^^ 
^ (^df, 'w/iat sfiall I froclam^ v^, LordV, After ,th®e 
proglai^ations, the witness heard Kii^ James's name 
i^entiofied, saw the people on the cross have driidb 
with them, and heard the shooting of pistds. Adds^ 
that hoxd Fraser was pn the cross at the sam0 time 
with the man whp proclaimed King James* . « ; 

John Wood saw Lord Fraser and others go to the 
Cross, saw his ^.prdship on the Cross,, hea^d a serv. 
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mA bdonglfig 40 di6 emnpray^cfy tlMr^eteVtnl O i69S 
¥esrs^ 4tfid tben ^prodaifti the Itt^i Kkig James aiEid 
the PtiiiM4>f .Wales; and after tl^prachmation he 
heard two shots of a pistcAi* Tfae^ witness carried wine 
txiitiiecoiiipftiiy ftt the CrAss. ^- ' 

Heory ¥lnhyson ^aw Lord Fraser and others on 
tbe •CrOM dHnMng healths; thdr servants toM him 
it was the late Sang James» and Piince of Wales'^ 
hedth: Lord Fraser and another gentleman held 
diaMm dw^ds to fikb deponent's breast, and forced 
hifii to<Iiink some healdis. 
: JcAn Hay» vintner, deposed, that Lord Frasbr 
itenC otft of his hcnlse to the Cross, and the depon^nc 
went tibere also, and heard his Lordship drink King 
lames's ^aid the Prince of Wales's health. He heard 
also the firing of pbtols. 

Alexander Robertson heard a noise at the Cross, 
opened his window^ and saw and heard a person 
clothed in red cry three O Tes's, and proclaim King 
James a^ (fur righteoiis King. The deponent, at the 
saone timei, saw the prisoner ph the Cross, and heard 
the company drinking healths. He did not distinct- 
Ifr^beU' whose health, ?but heard the words, * Bur* 
* gar^ the-Hague^ and Oriangey come from the com- 

panyi. 

' >lames^Hardie, servant to John Hay, vintner, saw 
Lord FM^r, and several others, go to the Cross, and 
tl^ widiess was employed to hold some of their 
hi^aes# He heard and saw a footman make thre^ 
O Yes's ^ the Cross, and begin a health to King 
James and the Prince of Wales, * and lad the iUman^ 

f A fanatical term for the Devil. ^ 



Digitized by 



Googk 



UM tstks tH ' tli»t rufaacd tn piedgd It^^ He «Mr 4M 

^'''^tirinMr, jaMloikMs^ >driiik Che hdfsifli» »dtumi 

Mnwftliotsoffk.pb«ot' ' t^--' 

Cross; he szw mdhewfA%hemdAakSSmgJim»t4 

Eraienr cut 16 ;dMe fMuHC trfab rtfbfltfdl dM MMit;^ 
He bMrdfooriiliotsv^ • ' ^ * 

Hi* Lord AdfOcAeftOMMed Ibif iii mbw ^<»1|a 
fill error, if the jwy shwid 9c^ €ft» frtibMi4 
The in^iicBier prdcesoicl is th&teMNeryjr %ita«0 the 
Gonsinittwdf EttattB #iikh dtetaMd jj^ lM»Ma|•^ 
hxvejdrfalilksd the Cro^n^ aad tMBtoWiii dM l«M 
ta WiUiam aiid Miurjr^ soklnaly eicacted Xitd deebre^v 
^ That assizes qf error are a gjfimmce!'^ * 

Sei^en Peers and ei^ gOBttemeii^ of dtetMifkm* 
who were iuBHAolied to be ofOm ilfd;fwy, tc^i'r imift 
a hundred merlss eadl^ iat not obeytn^ th# cltad(m«r 
The pry, of whkh Lord l&tgexrf UMis Chii^c^tot^ 
all in one v^ke feftud k fioc {tfot^ed thftC the ftfkdiMr 
either actually predainoNid^ ^ laused practadn^ chl^ 
hite King James^ and the pretended Ftifice of Wd^ 
bat fbcitd it proved that be ^n pred^lfl jit the p^o- 
damation. Found, by a plurality of voices, th^t & 
proclamaticm was iiade at the Cross of Frasefbar^h, 
of the bteKing Jamei^ and the Prince of Wales^ hia 
nM in terms qfthe indictment^ tit. as being figkte&U^ 
Md Uvwfiil King qffhis kingdnmr and hmful su^essar 
tkerein. The assize, sdl in one voice, foistid it not 
proved, that the prisoner and his zcccmf&CeB cursed 

• Act of Estates, Ho. 18. Aftil 19th, 1689* 
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dttubne «Hbo would say to tiie contrary. They 1693^ 
fouidi it proved^ that the prisoner drank Kisig James's ^^^"""^ 
health,* and that of the Prince ci Vldiesi but found 
hnrursut^K&ngWilfiain; atid druildng to his con- 
6/mmfi29^ -uttering^ reproachfiil. epeeches* of him, 
aed>&]inBg people to drink, treasobable healths^ not 
Vmmd4 TltejFJronddiat piaiols w but did 

not find that it was by the prisonec's (Mrder. The. 
Master of Forbes6, the Lairds of Craigmillar, Liv- 
ingstone, aitd Southsydir, desired it to be marked in 
thi^fecotdy'thftt tfaey found the procbmation proved 
ia:t#rais^ of the bbel. On th4$ 16th c^ May the Court 
pKmamMed. sentence <&fk hmd Fraser, fining him in 

* In the reign of Getrge h >Ale»ander Crawford was 'fined ', 
I4^^M¥fS» ^ dmdiing tbe.heaitb of King Jbxne^ VIIL and 
t^J^^^y res^r;|^oo> , Rec. of Just 81st. Feb. 1715. An4 .a>. 
HijehUnd Minister was turned out of his roeetinj^-bouse for three 
years, for not praying for King George by name, but for the 
* ^SuprS^e-in authority toho sits upon iJie royal throne;* and this at 
ataiKliifhen tHere was no statine for paying for the' King by 
naappf^ ^lue^ .tb«t wbmh ordained, the dcrgy to pray foe J^vren 
jfng^lf^ffih^ jPrifi^ess Sophia : nor a^y law ^or it, b^it a prQclaniJi* 
lion of the JLords of the Regency, Rec of Just. 1 1th, 14th, I8th> 
19th, 25th July, 1715. ' _ . 
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faptain Simon Fraser* . qf BefiU^ort^and rimiy. other 
persons^ most^ of the Clm Fraser^ for High JYe^r 
son^ in jhfrmng' tmUim^ associations^ collecting an 
armed force^ occupying and jbttififing hotssei mtd 
garrisons^ imprisoning and ravishing persons of 
distinguished ranlc^ and continuing in arms after 
being charged by a Herald to lay them domi. 



1698 This is the only case I know of since the Revolu- 
tion in which a person was tried in absence befoife 
the Court^of Justiciary; a proof led, a jury inclosed, 
aveirdict returned, and sentence pronounced, fSr- 
feiting life and estate, honours, fame, and posterfty. 
The first instance of thi^ tyrannical mode 6f proceed-- 
ing was the illegal sentence upon the 1R.ebel Gofve- 
nanters after the battle of Pentland, which' was tf- 
terwards rescinded by act of Partiatnent. The «^* 
bels at Bothwell-brtdge met with the s^ihe trcfatm^; 
and the Kke was repeated after tlie defeat oFTMfon- 
mouth. 

The following is one of the most singular prosfecti- 
tions in our criminal record: whether we respect the 
stretch of law that was made to convict the absentee, 
or the savageness of his conduct, or the absolute do- 
minion that he possessed over his followers, and di- 
rected to purposed the most shocking to human na* 
ture. 



* The celebrated Simon Lord Lorat. 
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TREASON. 91 

By the law ^ Scotland, outlawry, even for trea- 1698 
son, inferred the forfeiture only of persona) estate. ^^'^^ 
It waa sanctioned by statute, that trials for treason 
ciould not be taken in absence; but that the whole 
9€Cil8ation,* argument, and evidence, should be led^ 
in presence of the accused, and no otherwise. So 
suuioiisly did the professional lawyers adhere to thb 
fi>rm» thst, as our juriaprudence admitted, under 
certain limitations, of trial after death,t for this hei« 
nous offence, on such occasions the bones of the de» 
ceased were dug out of the grave, and foronally pre^ 
sented in Court. 

iWbm the Covei^i^ers w^re defeated in the battle 
Q£P^t^nd> a desire to arm insulted^ majesty with 
additiooai terrors, or to enrich the servants of the 
Crowu.wi(h unlawful spcnl, induced the Ministera 
oii^imhsi to attempt, in absence of the accused, the 
tri»l of tho$e rebels, and the forfeiture of their estates* 
And, althpfugh the complaisant disposition of ParUa«.t 
ment .gave every reason to conclude that they would 
not liftve hiesitated to pass a law to this effect; yet it 
soitedibettei; the views of a tyrannicai administratLoa, 
to operate this innovation in law, by the decree of 
Judges who were appointed, arid might be removed 
at pleasure, than by the authority of the Great Coun- 
cil of the Nation. 

JBefore the Court of Justiciary proceeded to such 

-^^Banktoffi Inst. vol. II. p. 251) Etslcine^s FoL last. p. 73S.{ 
James VI* Parl^ lldii c. 90.; Mackemie's Crim- Tit. Treasco]^ 
Bcct. 2S, 28.' 

t See trial of the Earl of Govrrj^ p, ^. of Logan of Rci^i(}«. 
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1 698 an important innovafion ,* so lltde idea wws' &m «- 
^-'^^ tertained of its sup^eJnaiiy aiJd infaffibiUtyvt that tiie 
Cotirt of Session wa^ con&nlfied on thu ocxanon. 
After tampering' with tlfe Judges, a memoriaLand 
queries were hid bfefbre them by Sir John Nbfattt, 
King'sf Advocate, and Lord 'fiellendcn. Treasurer- 
depute, statirig a 'Variety of arguments, by infereuce 
and analogy, to show, that, if the Parliament could 
proceed to forfeit after death, why not the Coinrt^of 
Justiciary; Ahd, if either coTuM try after death, why 
liotalso in absence; since ^M^hat is juu before Ftfr- 
^ iiament, is just and warrantable before other jiidi« 
^catories.' Upon this and the like notable argu- 
ments, the Lords of Session delivered^an opinioBy de-' 
daririg, thatj upon suffideht proof l)eing taken be- 
fore the Judges and a^ze, they might proceed in 
absence to sentence, and to forfeit pcrsonr guilty^ 
high treason. Tfa\is*fOk*tified, bi6Ma)e^dAd:vDC2te 
prosecuted, in absence, CoIoBd Waflaee^'WiUiain 
Muir of Caldwell,' and some other gentLenseB)^ and a 
verdict being found against them by^thejttry^^tbe 
(!!ourt sentenced theta to be puttodeadi, as traitorSy 
when they should be apprehended, and theiinvHb^Ie 
^states, real and personal, to be forfidtc^f ' iFronn 

• * :Macken2Sfe's Criminab, p. 30. Wodrow's Historjr of the 
j^erings of, tjie Church, vol. I. p. 267.; Appendix, No. 14i,'15, 
16, 18.; voL II. p. 115, 586.; Charles XL Paflianicnt!*.'c:ll. 

-{• It is now alledged, that no appeal lies from the Ck>Urt of 
Justiciary to tlie House of Lords; and a judgement, indeed, to 
>bAt efiect, has been pronoanced. As no n^an can command bis 
fjifth or his jtidgeipent, I have never been able to discover eithet 
th^ legaliL^ or preprie^^ of this decree^ 

J Muir of Caldwell's esute was gifted to General Dalziell^ 
compiander of the forces at the battle of Fcniland, 
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^•^€0ttKioit9»ess (dithe iUegab(yof the sentence, it 1698 
ifvafr soleimayijrMifiad m/Parl^ Uia) ia^^thseoce "^"^ 

mva radopMi as t ^nioi on^lwr; and^ .in omse- 
qpi^ooe^otwo of tbe^most^tinguuhtd pef^spnagw^iii 
titei Elation, thcf Dttke air MQ0inqu(h» uyd Jletd^r 

iii«rw&£nf]Gfe^itihft4ttteff wIim^ 9ttt<tf;tlu9 kiogdoiDu 

Had -dietcAtrent whidi oi»f|if(^lmed the Uneal 

tAvceMonof eor Sovtrmfpm iuuednpure ijnomjtbe 

fattatldit of ^Hbertyy aad io^ils wide and rapid.couise 

toea (ODOtanrixuited'byiio U>n\ stxesan^. trial mab^ 

dciat:r«Duld haitebeeft ^iluBvemed in the hst of tbqse ^ 

Ipfpdt and gmvcnis^ assiimpliow .of power upon 

^faiciidhe "OtBitm^'ScotWd ded^xed King Jsmies 

WbibBO/Bfarbkedlm right to the crown* And.tJie 

'VpaoBomoitite Lords of Sessioa otx this^ beac^^as vwA 

'lUii^mn^DB two /other qa^ses stated an ^ Me, CAiim of 

«:3B%M;f rwonJd^ave be9n declared >to be contrary to 

teiK-''^Bst k Axrad-^^deeniied prudent to preserve this 

ilGicuteawa^ security for the ,good behs^viour of .the 

ItuamraQSMeiciles. who £Q)kwed tfa^ir PrjiKe to the 

.fleiivt ^ St. <7erai»uisk. Ahw was accordingly 

fOSBeii^resctndlBg'the ad 1699* c 11. in sp far as 

'iDH^tiid^the^forf^Uire of the Covenanters; but not 

repealing the act itself, which might now be turned 

a& aA ejpgine of oppression upon the party whkhxon* 

trived it* It must be acknoivledged, however, that 

I^g Wittiam's IViinisters made no rigorous exercise 

* William and Mary, Pari. 1. S^. 2. c. SI. The roost ap- 
proved commentator on die Scottish IsCWylias ^ £ir misuDdeistdod - 
this act, as to say. that the act 1669 wa9 nrfiealed by it. > $rs- 

June's Fol. Inst. p.7S3» . . 
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iMtof^llmlaw^ Tii^£trl$o€ Mdlort, MkkUpton, and 
Lau4ecdale, tvAvm^g^kmmJl' w^ewmmoned 
iM^ore tlie Gourt of luttki^rjr^ in. one dsr^^ to stand 
tiialior various potnte of treason; so pariicuhr» 4m 
efttering into the Ffiench service wbeii that slate vaa 
a* war with his Majesty^ and for nsingiii armsagadost 
the King« Tbeyi&ilcd to appear^ and sentence of 
outlawry only was. pironounced against them. 
. Tyrannical as thb statute was» C^aun Fraser 
could not have been convicted upon it but fay an ob^ 
vioM wresting of the law; for it. authorised trial in 
absence, only in ^ cases of treaaonaUe rising in arisBSt 
^and open and manifest rebellion..' Now, ii: is att0# 
gMher absurd, to coBS.true the coUocting of an armed 
fopce for the purpose, of private iPOfime^ kto l^oson* 
ahiavisk^ifawcms^ mid open and num^t rebeSiom 

U. will be proper f» state the motives w^iich in* 
duced Csqrtain Fraser to perpetrate the barbarity and 
vWzny which gave occasbn to this trial; On. the 
death of Hugh, tenth Lord Lovat, the title and estate 
oi Lovat were disputed between hie Lordship's daugh^* 
tpfi heir of fine, and Thomas Fraser of Beaufwtf 
die Captain's f&ther,. heir ^male. • The Captain wisely 
prc^sosed to do away the contest, by uniting their 
persons and pietensions, and tlssw was not a dispaiit|f 
of years to render such marriage auy-^ways ab^ur^i^ 
With, this view, he privately paid his addresses td 
the young lady, and one Fraser of Tenecheil was 
SEiade the confidant of the amour. The Capts^ ob- 

♦ Rec of Just 23d July, 169*. 

t Records of Jesticiaxyi 3?tfa Jon?, 12ch July, Sxk aiu) Gth 
geptpmber, 1698, , , 
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tnied her consent, and iht aetuaU;^ tfeped from her ICM 
ttodMr^ facysseof Castle D<3fwAie, under the conduct 
ef tlie Bumal confidant; but the pefMn whose finesM 
mm eBifdoyedta accompUsh the intrigue, from whet^^ 
ever motiw of fear or of venalkyv <tf c^fMrice or of 
femoney blasted k at the moment, tvhen it was sum 
ef raccess. He forced the lady to return to her mo^ 
ther, to whom he disclosed the intrigue^ 
-: «k was no longer thought safe for the hdy tare- 
main at Castie Downie, as this seat waa in the do^ 
msdne of the cfan Fraser, over w^hom ^e Captsfa 
possessed ^at inAuence^ She was therefore con^ 
Aseti^ imder a pr^r e^cott txx Dunkeld, a house 
of he» mide\ the Marquis of Aifaole, and this Lord 
prtvaifafd on his niece to accept as a husband 0» 
Jlltt^<^^^Salton# The intended bridegroom ^t out 
§m BuMheld t6<c«lebi^te the e#poii^s^, actompfanied 
hyLord Mungo MarTay* As the Cap^afai foresaMi^ 
iB'dds inaidi the ruiuNof his hopes, he embraced A6 
resdli^mi of preventing the niarriage by force; and 
{tfiie -could not possess himself ctf the heiress) <>f 
QiSmpli^ing a marria^ with the Dofwagei^j wh6, in 
ifmie^f ber joisiture, was in possession of a coiosii 
denft»le part of the estate of Lovat^ and this wild 
eMerprise wa9 to be accomf^hed bf such deeds^ that 
^eetem contrivance of the principal actor 13 te^ 
Abddhgtfaan the abject submissiba of his dccdm- 
pKees. 

The^Mbstance of the indictment ag^nst Captaiit* 
Fraser was. That he and his associates came to a 
house belonging to Mr. Traser of &trithen, and there 
Altered into an unlawful bond of association for the 
prosecution of certain wicked designs: that- they 



Digitized by 



Googk 



1S98 rallied a bodf 6f four or five hundred m^n in M9fH 
^"^^ ia order to support Captam Eraser's pretentions ^ 
the. estate of Lovat; tlmt they seized the pisrsons q£ 
Lord Salton and Lord Mungo hliirray, aed m^de^ 
them close pris<»iers for six or seivest days iathe hom& 
of Finallen; erected gallowses before their, windows, 
and afterwards carried them by fiprce to islands md 
mountains, and treated them very harshly: that C?^^ 
tain Fraser and his. associates marched in form.of war 
to the house of Ca^le Downie, the seat of Lad]/^ 
Dowager Lovat, garriaion^the houscf,, plund^esd the, 
effects, ^d put anned guards upon the diffioreA^' 
apsurtments, and attempted, tp coiQpel her Lady^fih^ 
to agree to certain deeds, which tjbi^y e^deavour^^ ta 
extort from her; jbut she remsdning, repolutie, ti^ 
Captain all of a sudden took up the mad and villain* 
ous resolution of forcing h^ to marry him: that, 
accordingly, one of his associates, Mr. Robert Monrc^ 
minister of Abertarfe, pronouQced the nxarriage ce- 
remony: that the Captain, by the. aid of his assqci-' 
ates, did commit rape.and forcible abduction upon, 
the person of Lady Lpyat, attended with circmur 
stances of excessive barbarity: ajoid that they cpntl*^ 
nued in arms, after haying been charged by a Herald, 
to lay down their arms, set the Ladj at liberty, and 
surrender themselves prisoners. 

His Majesty's Advocate represented to the Cou?J, 
that by an act of Parliament of King James VI. mm-' 
mouses at his Majesty's instance, * againstJsl^ndHiienjj 
« highlandmen, or borderers,* ubi non patet tutus ac^ 
\cessus^ be made at the mercat gross of ,the h^^ 

* James VI. Parliament lJUb> ac^ 66^ 
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* e«r^*'bf 'rtfe'wixr sMlv&'fh the Ibwknds:* thit 1698 
OtpiAWTtuset tnH iitt (ofitj^frdn ccnttitmed hi armi 
atfd ^{Mftt r(t)«n}on;'atRltlter«(bt% craved dielt Lord* 
rt^ <t(f>]^afit AfWittant fyi'Att dtHctal dtadbn being 
eaillittedi^g«tfl«r'l;]fe''dtf«Aders^, WMdi was accord. 

iOtt «btf »h 6f -Siptember, his Majesty's Advocatfe 
prsee«tf«d in di& trial, dedarfng that he insisted for 
J^i^SMft^ ift Abseno^ agaksf Ciptdiir leaser, and 
fitei^Meft lortief gentlemen SfpeciaBy named? and that 
he yestricted the libel against the diefendera to trea- 
Hii/lSX^'A&iiii^ih dfmtf, and open r^bMbn, with ail 
tlMf^fggravatibns charged in the indictment. The 
CSMitt fdiind the fcdictmehf thus restricted, and thus 
pittented, iriBleVaht to infer the pains of treason. 

• " ' ■ 'tfli: PROOF. 

' Afekaiidl^f tftsQt^ yemngef of Balnain, deposed. 
That at the tiiW6 Spedfi*cl in the Indictment, he saw 
ik^ipkt stib^ri&d by some of the accused, and de- ' 
fitWrf to LdrrfFrasc^r, of thtf tenoif of the bond of 
Msdciation hO'sAf'reidIn Court, He was at Fmallen 
^^trtcJlrd S'altftn'lind Lord Mungo Murray* were, 
bffttight pf idoner9, and were there committed to close 
custody, and gallowses erected before the windows of 
th^ apartments where these Lords were confined.--^ 
He saw th^n at FinaBen, about two or three hundred 
meu in arttls, under the command of Captain Friier, 

• ♦ Son tb John first Marquts of Atliole, bj' Lady Amelia Stan- 
ley, daughter of JattitB Eatl of Derby, and brother to the Lady 
Dowager Lovat, mentioned in this trlaL 

N 
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1698 ahd difierent parties df armed men wei'e dent'to add 
^"'^^ fro, between the houses of Finallen and Gasftie Itowr- 
nie. He was ako at the latter of these hou$eft^ wihere 
fie saw Lady Lovat and also Captain Fraaer, and » 
number of armed men standing sentry in the house* 
and even on the threshold of my Lady^s apartment. 
He went to my Lady's chamber door, whom hie be^d 
Slgbing; but the bagpipes were phying in the next 
room; this was about day4>reak, and my Lady-s 
women were in another room weepiag, and Mnlin^ 
standing over them. 

Thomas Fraser of Gartlobeg, in September pro- 
ceding, saw Captain Fraser, &c. &c. to the amount 
of about sixty or seventy men in arms, hcmse and 
fQot; the Captain thanked them for assembling so 
readily, and desired them to be ready at a call. In 
October, Captain Fraser and the deponent coming 
from Inverness, niet in the wood of Bonchreive L(^ 
Salton and Lotd Mungo Murray, who were return- 
ing from Castle Downie. The Captain gave orders 
to his followers to seize Lewd Salton dead or alive; 
went close up to them with cocked pistols, and com- 
manded them to yield themselves prisoners* Lord 
Salton asked, for what cause? to which the Captain 
replied, * because if was his pleasure.' These Lords 
were dismounted from their own horses, disarmed, 
^utupon mean ponies, surrpunded by guards with 
their muskets levelled, and durks drawn, and thus 
^conducted to the house of Finallen, where they were 
kept prisoners for several nights, in separate apart* 
flfients, under a strict guard. The deponent saw the 
Fiery Cross^* mid heard the Coronach ^^nt through 

^ This mode, by which the Highland chieftains convoked their 
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the <^un^; upon which between three and four 1698 
hundred armed men assemUed at Finallen under ^'^'^ 
command of Captain Fraser, who detached a party 
to the house ofCasde Dournie, where sen tinek were 
put upon the' rooms^ particularly my Lady's cham- 
ber, for -seven or eight days. He heard the Captain 
^demmuting oaths ofjideUty of such of tlie gentlemm 
^qf his name as he suspected; and such as he did not 
^ suspect he onhf took their promises; cmd some qfthem 
^ did sweaty and some promise.^ 

Robert Spence saw Lord Salton.and Lord Mungo 
Murf ay catried prisoners by Captain Fraser to the 
* J" • . . ' . . 

^Ijbui^'tQ armsy is^ I. apprehend, of greater antiquity than thetr 
.f^nverfiop tp Christianity^ with tlie difference only of change of 
^nibol* Anciently, when the chief desired to assemble hib clah, 
he killed a go^t with his own sword, and 4!pped a half bomed 
silik in the blood. This he gave to one of bia vas6als> n^ho Ijorc 
it with ai) dtspatoh to the next village, where the. first perspn ha 
mot* was.obUged, by the fijMda\ customs, to relieve him, and carry 
'Hoffiir^i this summons to arms; and thus it was carried from vil- 
lage to village through the chieftain's domains, tjpon their ccfn- 
versioii to Christianity, the Priests would no doubt discover in the 
Ktling of a goat a species of heathen sacrifice* It vm* proper that 
• Jt symbol should be adopted more analogous tothf ir new religiouj 
^dM'Iiat so suitable asihe crpss, whi<^h, un^er the splendid name 
r/rf the Zabarumt hla^zed in t}ie heavens, conducting, the Christian 
Emperor to victory and glory, A slight pol^, with a bit ofstick. 
infixed in the figure of a crpss, burned at the ends, was substitute-, 
ed in the place of that dipped in goats* bloodi and ihia ceremony 
was p«ffor«ied even in the late rebelKon. There WW^ two sorts qf; 
cmfonoeh; that propeiJy 50 called Y?a«^ the dir^^ which accorop:\- 
99^ d}€ deceased tp their graye; the oilier, which is here alluded 
to, was a sort of war song, or dismal howl, which the worhex\ 
set up on seeing the.Jeyy cross^ from the anxiety they entertaine4 
about the safety of their husbands and friends in the approaching 
feoUr of battlQ. • . 
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1» TREASON^ 

1^8 hottgc of Finflifen, ig^here they were coiifiiiedlaboat< 
a week in separate :ipa]tjnentS9 i^pd leduaefo pvt ouhht 
them. Lord Salton an^ L.ord Mwigo Muncay wert. 
then caoried to Cbistle Downle; and the fw« 4:/^mtr 
manded by Captan Fraser, at this timei consisted <pl 
about five hundred armed men* marchjog wit^ tvo^ 
pair of colours* The men were «worn qpopthev' 
durks to be faitfaftillbthe Captain, and never to de^ 
sert hiin« They kept Lady Lovat prisoner for 9oai6^ 
time at Castle Downie, and afterwards carried hw* 
along with them. When the Captain heard that 
Lord James Murray^ with some gentJenaeti^ and <r 
parti/ ^red coatSj were coming to rescue my I-ady» 
he again sent the fiery cross to stunaion the eomoubcf^ 
to rise in his defence} and he continued in arms tiU' 
about Christmas, 

John Monro, late footman to CaptaiB fms^U WI9^ / 
the Captain, and the whole other peiPBcna now w^ 
lasted against (for fbrfaulture), and about fhiiee hwuc 
dred more, with colours displayed, and pipes play« 
iog, under the Captain's commapd, at FinaO^, the . 
night Lord Saltan and Lord Muogo Murray wer^ 
made prisoners. Be saw the men dr^tfm rotmijt tb^ '■ 
Cc^urSy and swofTt t^on *hem, md ttpm i^ points qf . 
tJmr durfcs^ to adhere to the Captain. Pe heard th^ 
coronoch the night Lady Lovat was carried from 
Okstle Pownie. About Martinmas the ][i^raJid left 
his diarge against the Capta^, l(c. ' in achpifn stick 
^ et'the rii)^ side^ opposiie to ihe Ide (ffEa^esj^ andi^ - 
after that, the Captain and others continued lor fic^iie 
time ill arms. 

AmeUa Reoch, late servant to Lady ]U>yat^ de** 
posed, that Captain Fraser, with a ^arty of ^me4 
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m9n$ canue ta Cvtle Dqw&i«. * i|e put seoiinek wiih 1^9 
drawn sworda upon and within Lady Lovat'g c^^tpiv ^"^^^^ 
b«r, mi4& h«r tbr^ vaiting^v^M^ 1}« c»rmd by 
Ipcet out of the roouii^ w^ 4etiiuiedi prM0A«x;9«««f 
4^^f t tprc in (W fportaiqg^ (WO ^rnwii mm ofurmd 
xh9 4epoMot b^ to my lady's apartment^ wbos) 
g^^un4 Mating ou>tb« Hoor, \^t hair di^b^vf iled^ 
Iwr h«»d recUniog backwards o» tbe M^ Donald 
9«a<»n pnHiog oSFpiy JUdy'» ^bo^ and the Captain 
hcdding i>wcmd faatb^rs and 9i|uavu% to Imr so^e, 
bfr |#adyship bmg m a swoon* Tbc^y commanded 
th^ d^nent to take off my l4ldy'« dothes^ hut sikf , 
nfUffmd U'ihfi deponent with h^r feett shewing (be 
grea|«^ r^lupt wee; fipon which^ Fira^ef of Kinrnpn* 
»vie be}d 19 my JUdy in bi3 arms^ the C:^;|in puUr 
f^ down her petticoats, md sought ^ kniiPe froo) 
Hugh JloPfo to fut off ber ^i>ys; but, be having 
none, the Captain ordered KinniCMiavie to cut theui 
off with his durky which was done accordingly. Th? 
depoqent was put out of tberopm; aad^ when sbn 
wq« gowg^ over tb^ d«e,-» she heard ' roy lady's 
^cri«^ altbottgh tbn bagpipes were, playing all thp 
^ JtliDe i» %he mom oe^^t to her ladysbip's/ Ip tb9 
morningt whw tb4 deponent return^df shp^aw my 
lAdy^s besid banging over the bed*3toc;k, her facQ 
swo}n, and her Ladyship to HI ^ippiiarance out of her 
judgeoient; sb« spoke none, but gave the depoueut . 
» bfoad ptarej even 99^ days after, $be did not 
know her own brother, iiord Mungo Murray; andf • 
when Dumballoch's Lady came into the roouij and 
9alle4 l^^^y Lov^t * M^dam,* she iuiswered^ * qaJI 

* The Courttyard, . . , ; 
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164 TREASON. 

1698 « me not Madam, but the most miserable wretch 
' alive/ 

Janet Fraser deposed, that Lady Lovat's waiting* 
maids were forcibly turned out of her room by Gap- 
tain Ffaser, about twelve o'clock at night, * My Lady 
clung by the deponent, and, when she was torn from 
faer Ladyship, fell on her face on the floor. ^ Next 
morning, when the deponent saw my Latdy, her 
head was hanging over the bed, and she was out of 
her judgement, mistaking the deponent for Lady 
Catherine Murray, Lady Lovat's sister, who had 
been dead several yestrs. 

Christian Maclean deposed, that, oh the night <lf 
the ^ skam-marriagey ^e was in the next rodiiitb 
Lady Lovat, and, notwithstanding the bag-pipes 
were blowing all the while, she heard my Lady cry- 
ing and sobbing, and pi'aying, ^ Lord have aoJjMPCy 
^ oa her soul.' , ' • 

' The jury returned a verdidt finding the indkt- 
ment proved; and the Court adjudged Captain Fal- 
ser,* and the other persons against whom the verditt 
was found^ to be executed as traitors^ at such-tiAfe, 
place, and manner, as their Lordships should ap^^ 
point, to undergo the punishment ordained by taw 
ibr traitors, * their name, fame, memory, andhoh- 
• ours, to be extinct, and their arms to be riven furth 
< and deleted out of the books of arms) so that their 



♦ Captain Fraser was also prosecuted before die Court of Jus- 
ticiary for a rape by the party injured. Lady Dowager Lovat, 
and was outlawed for not appearing to stand trial. Kec. of Just^ 
17th February, 1701, 
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* poiterity may never have place, oor be able here- 1698 
' after to bruik or enjoy any honours, offices, titles, ' 
.^orT4igmtiea, and to hz\(^ Jbrfaulted all their lands, 
^ hvitage^, and possessions whatever/ 

This sentence, which was severer even than that 
commonly pronotuiced on traitors, seems to be co* 
pLed from the sentence prpnounced by Parliament, ' 
after death, on Logan of Restalrig and the Earl of 
Gowry* As Captain Fraser, in the rebdlion 1715, 
i^hough supposed to be a keen Jacobite, supported 
the House of Hanover, Kbg George I« granted hiqi 
a pardon and remission of. this sentence:* and he 
claimed and obtained the contested title and estate of 
luovat* He jomed the . neict rebellion against the 
<4amily that pardoned and restored . him; and his 
house of Casde Downie, which had witnesscid his 
^fettl crimes^ was burned by the royal army before 
his eyes, and those of three hundred of his clan, a few 
days after the battle of CuUoden. How he lost his 
tides, smd estate^ and hb life also, is known to every 
.one;, so perhaps he is the only person upon record 
<who was twice condemned, twjce . forfeited, and 
whose estate was twice re9tored» . , 

' * Pispcr Register of Chancery, B. 16. Nix 134. Remissio ^t 
rebabilitatk) Simonis Fraser, de Beaufort, Domini Lovat^ de cri- 

Tpme perduellionis aliisque iiirascrlpt. St James'?, TOih March, 
1716. " " " * 
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Mt. John Thomson and Charles Aackmottfy, Mfvanis 
to the AfHcdfi tkmtpdni/^ Jbr Treason anftd Leasing'^ 
making by designing and causing' to be etigrat^ed a 
Political Print. 

1701 XhIS vM^ with the facto which gave rite to it» 
' preBenu U9 with t rtftnarkable picture of liberty suid 
fortitude in FarHaosMty of expiring itrligg^ foray* 
rantiy ifi the Soveraign, and cf the final victory oi 
eee^et infittence avet ParBatnentary iridefpendeace^ 

In the year iddi;^ an Indian and Africaii Coii»pan|r 
Was edtabfidhed in Scotland. £400fi00 Stef Hn^ were 
sub^Cfibed by du«h proprietors at were tiatiyee and 
ferid«ntm. Th6 Cotnpany fitted out aix ihips of 
force and burtbed^*^ laden with variotts tommoditief, 
which sailed from the Forth. They idanted, by the 
fiame of Cakdoniaf a colony on the i$tfaiilixB of D9- 
rien; and^ frott the establishment of this Company, 
and its cc^ony, th^ tatton tsntversally flattered its^ 
with the eager and unbounded prospect of extended 
trade and empire. From the jealousy the English, 
Dutch, and SpaniaiFds, entertained of this colony^ it 
tnay be presumed that the prospects which this na- 
tion derived from it, were at least plausible. 

But, besides the opposition of rival powers, Ckk^ 
donia experienced that of her Sovereign, whose po- 

* Act of Scottish Pari. 26th June^ 1695; Lockban's Mem. 
p. e9.; De Foe's Hist, of Unioii; Scott'i Hast. p. 710.; Edin* 
bui^h Qazett^ No. 8. Ho. 36. 
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StieaL vievs, or personal attadrnients^ led him to noi 
eadnraee the hostile spirit of hia other dk)miniQns.«^ 
I Bh rcol dtty «»i aitta^ied, was abtadmud; the ves« 
SfelsLSKere aptufedi the^admoturefas ^?^r«v ktHed is 
la9ttk9.«^i^«ccutf(L« piratQ^,.prdied-of£mufie^ 
and the compioy vaa ruined* Wh^ tb^ fatal tid« 
U9ig9 werci reosi^ at Edinburgh, the sens^of injury 
•n4 dwappqiatiaent was ato 9trcmg a$ to burst forth 
»ialk tktStifj-vfUciifXlm^^ne^ imm^diUte rebell^v^ 
a«d Ahrgrwl oflmn of $t«e had to retire for a time 
IQ s«(tt9 ^wmiifm from* poputo re$emme&t. 
.L. V^iithftParliHBWifM^the first symptom of.theii 
^ispteasiiye^-al th^ memim of the African Company^ 
tiiMftQfipa^^aa^diirfor biira^iag) by the hand& of 
jtfct hp ^ pinw >s » pawyMeffy >^^tWcd; 'A Defence of 
5i«fc^ StoMs nhdioi^ J3iaiRHH* ;u»dr r«quhdng the 
jJUiiib^f tbe^YreaiaiyvtNa pay a rtw^^d of j$6000 
&i*te*^itO(Angr peislw vibsi would apprehevKl William 
.ikrfcki.lhe: ijitadg^ author^ and- bring him beffort 
»» magiatrate,^ v Sooo aftfr» liiey p^aaed a resolutiotii^ 
■drdaringi tint %hft rates and address of the Pariia- 
ifBfiiit q£ JEti[^a|i^ in Decemb^r^ 161^, and the ad» 
(dhMtof the Howe, of l^ords Hi Vfbrua^ lasr, jo^^nr 

-' :iiHai»0 attiili«. Rcr. of Swiish l^rl, 1^ }f<^. 1700r 9^ 
10th» IStb^ 14th, i^th, 17tfa» Jan. 1701. 

.Parli^nebt hadaOdrfa^tdth^ King, itprtsffiiif^ ^bat;^vS^^JP 
«7hich he bad giTcn the ro^al assent in S€0ti4nd» for electing ^ 
Company trading to Africa and th^ Indies, granting thein.afi es- 
eni^€i«afrsiii pUblietordevM ior. Mmil7..one yearn ^mM malce 
Acetlasd aiiae ^oafor Stfst-Indi(^Ponniq4iiiei% ^istdf ker tou^* 
derseU England at foreign marketsi sttd he of great pi^iudlc^ U> 

O 
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iToi amd an invasion of the sovereignty and indepeadem^ flf 
^"^^^ our King and Parliament They next resolved, 
^ That the memorial presented in his Magesty's name, 

* as King of Great ^tain, to the Senate of Hrai« 
\ burgh, 7th April, 1607, by Sur Paul Rycaiit,^theii 
^ resident in that city, and Mr. Grostet^ his Majes- 
^ ty's Envoy Extraordinary a[t the Court of Lunoi-^ 
^ burgh, was most unwarrantable^ cotOahmig man^eH 
^Jalselioods^ and contrary to the Im qfnationSj ifffu- 

* rious to his Majesty^ an open incroMhmsnt upon the 

* soveragnty of this Crown and Kingdom, the oe* 
^ casion of great losses and disappointments to the 

* said Company, and of most dangerous consequence 
^to the trade of this nation/ Moved, * That, who- 
^ ever advised his Majesty's answer to the aikhess of 

* the Parliament of England against our Indian and 
^ African Company, are enemies to this kingdom, 

* and, if subjects thereof, are traitors to their King 
^ and country, and be prosecuted acccnrdiiigly/-— 
After a debate, the motion was withdrawn. 

They ^so resolved, that the proclamations issued 
by the English plantations agadnst the African Com^ 
pany, particularly that against furnishing any provi* 
sions or necessaries whatever to their colony, direct* 
ly or indirectly, and even debarring them wood, 
ivater, and anchorage, were injurious to the Com- 

the trade and revenue of the latter kingdom; especially when 

Scotland shall h^ve settled plantations in America. The King 

. Tetmned the followiDg answer: * I have been HI zeroed in Scotland^ 

* but I hope iome remedies may bejbund to prevent the inconvenu 

* encies ixshich mayaruefrism this act'* Joamal.of House of 
Lords, 13th I>Bcember, 1695, 8th February, 1699« House of 

.^. Commons, 14th, 18lh December, 1695. 
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fMtsy^ bftiburotts to the ad?eotarers» oootrary to the 17D1 
law of nations»and a great occasion of the loss of the ^^"^^ 
coloby. Resolved^ that thifl colony was a legal and 
rightAil settlement holding of the Crown of Scot- 
land; zndtmn^il^ that the conduct of the Spaniards 
to the 89ud colony was an open hostility agunst the 
Grown of Britab, and . that satisfa^ion ought to be 
demandedt All the resolutions were passed nemim 
C(mtra^cente$ and the motion was delayed. 
. These formidable resdutions, however, by the 
dexterity of WilUam's Mini^t^s, vanished iasmoke^ 
for the Court party n)oved> an address to the King 09 
the resekition, asserting the Company's right to the 
<!olQnyi while the country party contended, that, in 
die i»esent drcun^stWKies, an act qfParUament way 
requisite forMairing the Company's flights, as wel^ 
Off fer regulatkig the conduct of the persons engaged 
in the prosecution of them. A debate apd divisioii 
on Uiis <|iiestion. tahwg place, it carried for zaadr 
dress by aa hundred; ami eight a^wst eighty-four.* , 



♦ The Peers and Commons of Scotfcind formed but one House, 

Tliose who voted for an addtess were, 

Peers, . . 4k 

Commissioners for Baixins, t. e: Knights of Ae Shire, S2> 

Commisnoaen for B^oughs, ••»••••. 35 

—108' 

It is perhaps superfluous in me to add, thjit all Ac oflScers of 

$tate were in this list. 

Those who voted for an act qfparUamenU were. 

Peers, 20 

Knights of th* Shire, ......... 4a ' 

Representatives of Borooghs, ••••.• «^ •. 21. 
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iTcn And the tvMfe of tke nboritf tetenda formd dbu 

Tihis addrefss recapitulattes die grievances of the 
Africsai Gompaofy, ^nd file resoIuldoAft ofFlrliatnent 
laientiotied abotre, omitting entirely Ibowever that for 
demancKng satisfaction of the Spaniards; it condudes 
*with praying his Majesty's protection and counte* 
mance against the violence of Spaniards^ and of £n^^ 
lish ministers abroad* 

It was the parliamentary divinon upon this ad- 
dresSy which was the sti^]^t of the p^ti<»l prist 
that gave occasion to this trial. 

The print represented Scotland in the 6gure cf t 
woman, wearing a crown, having the iiame ofStiOm 
over her head, and s«(pported by the eighl^^^ui^ 
tHssetiHent MenOers, Thes^ were entitled, * Cakdo* 
*nkC^ supporters.* They were cfistinguished witk 
the following motto, endrded with wreaths of lau- 
rel, ^ patriae Jhtttariius;* and the woman addressed 
them in these words:* ^ l^ke ^^rnnagCj and net a$t 
^ men that hold their Ub^fyj as weU as their ghry^ 
^ dear/ Below, an angel spoke thus to a multitude 
of little figures which he was driving with thunder* 
bolts to hell, * Procufy o procul esto prt^mL*"'^ 
(These figures were charged in Che indictment as re- 
presenting the majority in Paitiament.) And in the 
midst of the flames, lay a person who was tormented 
by a fiend, that addressed him in these words: ^ Verif 
^ didit hie auro patriarru* 

His Majesty's Advocate produced before the Court 
of Justiciary an act of the Privy Coundl^ authorising 

t R^. of Just 1^ 21st, Aprili SSd, %^y Mslj, 17Q1- 

/ Digitized by VjOOQIC 
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luBi to praiMute the ptisMiert on aocmmt of tldi tVUH 

4 imsLorMip jMI Ikmkjit ft^liW/ 

ttoii ftiidi(iii0«d,libLocddup4H«9tend^ tgmtt 
the pA9cmwi^setmpage$Ji^cfmiS^^ darpng 
A«m with the breach of m^dty Mts of Bftribmettt^ 
flutist kamg'Wakers^ a&dthofte who preeeme ^ polx 
^ ikif to dedalny w prho'ttelf to tpeaA: or write anf 
* pB'rpbseof repc^KCh or iflutferof hisMtjetty'i pe«b 
^ soli^ 498tate9 cxr goiremiiient, or to depc^w his laws, 
"^ or flriSGoastrtte his frooeediogs^ whereby any disi^ 
^ fice may be moved belwixt has H^haess and his 
^ ttoMKty and lot iag ertje^H in tiiK ooniog, w^ 
^ 4erthe fmk^ 4eailu* Aiso» chaigiDg dn prikuw 
^HTS as^transg^Ktsing the actsagaiiistiuiie whni&imle 
Iftle SMhorityof tlie&utesof BavUauqraBt; sad, like^ 
«t^ as tramgreftifig the itattoes agiJBSt those who 
wmspitetoievywaragaiuttfaeKinig. Nmer^Aeiess^ 
]^he in^Kct&Dlett .cendiideB)) the piisMecs^. by de* 
eignieg the said print, ase gmlty of the said crieMk 
A descripdon of the priut^ and an applicatkm of it 
«» 1^ fapws, tly^ follow. Turgidity ^ stUe, and 
atrai^ed conceit, are Mbaotuted in (he meant placet 
4pf law and reason. And the omdosion of the Ubely 
iRduchis wotMn^ of the premiseSy b^ that them orimel 
fpong found proved, the prisoaen ace thet^by guilty 
tS team^'m^emg imd trfiOBcn^ mulsu^ttoi^pm 

' The prisoners were heard by coimsel^aadi^S^drmr; 

^ The acts libelled agaimt the prisoners were, James [. Pari. 2. 
C %$*i James V. ParL 6. c. S3.; lames VL PazL 8. c 13a sn4 
IH sn4 P^rL la c. 10.1 ^aunrles IL PisL |« jess. ^ c % 
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1701 Uon^ vrete lodged on either side. The ii^bmatiMi 
' for his Majesty's Advocate is one of the most prolix 
and inconclusive pieces of comporifion that I recol- 
lect in judicial {Procedure. The information foir the 
prisoners maintains) itno^ That the statutes qpinat 
leasing nmkingj &c. are obsolete, and are spedalijr 
declared to be so in the Gaim qf Bights^ as being in 
the number of those uik)n which the Earl of Argyle 
was convicted. Zdo^ That, to extend criminal htws, 
and capital punishments, by parity of reasoning; to 
infer leanng-making, and sedition, and treason; from 
a hieroglyphic, a print, espedaUy the print libelled 
on, is contrary to those general principles of law 
which have beien estaUished by the wisdom of the 
learned, as reqmsite for the security of Ae governed; 
In opposition to these, it was maintained by his hb^ 
jesty's Advocate, that, aldiough the forfeirif^ die 
Eari of Argyle upon stretches of obscriete laws, was 
declared contrary to law, it did not thence fdlow 
that those against leasing*makiog were obsolete, be» 
cause the Earl was indicted upon acts not founded on 
against the prisoners; and it was not declared 4n the 
Claim of Rights, that all Ae acts upon which t]i« 
Earl was indicted were obsdete. 8<to, With regar4 
to the print, it was argued, if the intention of leaa^ 
ing-maldng and misconstruing was plainly discemi^ 
ble in it, this * subtle manner of conveying the 
^ poison doth render it rather more wicked and dan* 
^g^rous than the most direct and bhmt calumny.! 
The other parts of these voluminous informations 
require ho notice. 

* So law papers, in Scotland, which contain a stale o( the fact 
and argnmenty art sometimes called* 
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Find tlw in^ctment, and qualifications th«re6f^ do 
not in£er the crime of treasmi, or the paia of death, 
but sustain the .same relevant A) i^r on arbitrarsf 

THE FBOOF. . . 

Alexander Kennedy of Glenure deposed, that tbe 
priaoner, Thomson, came to hi& house one erentng, 
io con^nny with the other prisoner^ Audimouty^ 
andJ^Kmg^ with hipi the oc^perplate now produced 
in Cknirt, desiring the deponent toxast off impres- 
iioiis of it, winch he refused, unless a .warrant from 
authority was produced, as he suspected it ffAg)^t re^ 
hte to affiiirs of state. . Next day, he observed; the 
posoiMr, Auchmouty, gpci up to his frintin^^^ouse; 
amd the deponent following him, saw thie coppers 
j^te in tbe press, and one of his servants casting off 
€q>ie&i H^ snatched up one of them, and carried it 
strait to the Lord. Advocate. One of the macers^ 
efcoundlthen came to the dqx>nent's house, and 
fequii!ad him to bring the coppei^plate, and all the 
cojnes,. before the Lor^s. of Privy Council, theamet^ 
isrhich was done accordingly; and Auchmouty wa« 
prtaentwben.theywereseiaEed. . ^ 
^ ^ George Burgon, servant to tbe preceding witness, 
deposed, ^at the two prisoners, and Robart Wood, 
engraver, .brought tt^ said coppeivplate ta him, and 
came once ind again requesting the deponent to cast 
offim^ressionsof it, wtdch he as ^ofttn refused tiU 

* Mace-beareriTr 
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^his (Distress sent for blm^aod the t«apia«oni» ji^ 
dim with her, and she desired him t9 caat-^jitt 
Unpresuons recoiled, and naw produced in Coort^ 
wUch he did accordingly. The pris<^ners at this liive 
engaged to stand between him and aU hazard that he 
might incur through casting off the impressions. 
Deposed, that Auchmouty furnished him with the 
paper. •* 

. Robert Wood, eiqpraver, swore,, that die two 
prisraers brought the drawing to him from which 
the cppper*p|ate WW. donp, ^and desired |||HBi'tbr9»> 
gra^ye it. llbis he did acco r diggl y y waid was peid taf 
them for it, at the agreed price of jft|^ 1|)|^ Stoi^t 
Deposed, That die prisoner, Thoq^Ma, :8aid$ tbt 
drawing was done by him. * The ^t^poMOtiberal 
lK>th p^ners desire Burgop» t]be|»iiicwSa.$eraaat| 
Co (ast off the impressions. . . . .. : w: i 

' ' ■] . ♦ 

THE VERDICT. " 

The assize, by t)ie mouth of Sir JfamaaDklB.<0f 
Prestfield, their Chancellor, all in c«ie voice fouad 
the indicto^t and.quaUfications-*-«io^firo»etf^ 

I presume the reader will agcfe wkh me, that 
jthe. proof of the £ict^ I mean, of the priloner^i liav* 
ing caused the engraving to bae¥ecttted,is cMupk^ 
It must, therefore, have, proceeded froimthrivwfii. 
viaion of the prisonenl^havi|lg done nothing dedared 
criminal by law, that the jury found not prowA 

• lOs-BttfUn;: 
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!Shtftkad ao odier way of acqmtdng tbe prisoners; i7oi 
^ jttries had not Urea recovered their privilege of 
iadiDg guUtif or notguilfy.^ 



Archibald Macdonald^ son to Coll Macdonald qf Bor 
risdaley as attamted qf High Treason. 

iHE prisoner Wa» llOt served with any indictment 1754. 
ortammotisofireason; but received intimation froni ^^^v^ 
the Crown lawyers^ that he was to be brought before 
the Court of Justiciary on the 1 ith of March, in or- 
der to have ^s^cution awarded against him; or to 
show came why eaeectttion should not be awarded* 
The Lord Advocate, in a petition to thdr Lorclship^, 
on the SAk instant, prayed for a warrant iq cite wit- 
nesses to prove, that the prisoner was the identical 
person ^h^ned in the act of attainder, son to Coll 
Macdonald qfBarisdale; and their Lordships granted 
warrant.acoordingly. 

His Majesty's Advocate*depute represefnted to the 
Court) that, by an act of attainder against Alexander 
Earl of Kellie, and others^ passed in the reign of his 
present Majesty (George IL) the prisoner stood at- 
tainted of high treason: that the Crowfii lawyers had 
fecMVed his Majesty's orders to insist with their Lord* 
riiips for an award ^ exeetition against the prisoner, 

* See infra Tit. Mur. Cases of George Cnmmirgr and Cui - 
n^ie of Ftnha?en. 

• p 
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1754 which, in the counsel's opioion, the printed att of 
^"^^^ Parliament, being a public law", suffidently author- 
ised: but, to remove all douhfe^ they had procured, 
and lodged with the clerk of Court, an eram/i^a- 
tion of the act of attainder under the Great Seal of 
England. The Advocates-depute, therefore, craved 
that their Lordships would order the prisoner to be 
broiight to the bar, and would appoint a day forjiis 
^itecution. He^was brought £o the bar accordingly, 
the act of attainder and exampUfication thereof were 
read over to him,* the motion for his execution was 
rei^ewed. The Lord Justice Clerk then asked the 
prisoner, if he had any cause to show why executipp 
should not be awarded against him in tenus of the 
act? He replied to the following purpose: That, he 
did not understand himself to be the pers(m attatnl;* 
^ by this act^ He was then a boy recratly frote 
scbfK)!, and under the influence of a £|ther unfortuu- 
ately engaged in the late rebeUiou*^ Had not his Ei- 
ther been able to justly <»* atone for his conduct aufi 
the prisoner's, . could it be supposed that the father 
would.pass unattainted, and his son, a minor, be de- 
voted to punishment. His special defences then were: 
That there was no sufficient evidence c^ the act of 
attainder on which execution was craved: that be 
was none of the- persons named in the act now read; 
for his name was Macdonneil^ 2,nd his £sither was de« 
signed not of Barisdaki but Inverk. And that the 
condition under which the act of attainder coiled 
alone take place, never eaisLted} for the prisoner sur- 
rendered himself to ajustice of peace before the 12th 
of July, 1746. 

♦ R^c. of Just. 2d, 5:h, lltli, 13tli, 20th, 22dMarch, 175*. 



Digitized by 



Googk 



TREASON- 115 

Counsel were then heard for the prisoner, who 1754 
enlarged on the defences he had stated, offered to ^-"^^ 
fiisiruct them by evidence, and rec^uested that thie 
Court would remit the facts undertaken to be prov- 
ed» to the cognisance of a jury/ 

The lawyers for the Crown began by refuting the 
idle caviffing of the prisoner^ counsel, at the evi. 
deuce of the act of Bu^fiament upon whieh the pri- 
solMT was said to be afttaiated. They next are suc- 
tessfol in obviating the prisoner's objections of a 
misnomer. As to his. plea of a surrender in terni;^ 
of the act, they alledged it was surprising a defence 
so valSd^ ^ tniey should, during his tedious impri- 
soam^Ak of eight months, be kept a profound se-' 
cret» tnd tew for the first time be urged in his be- 
half; But n surrender to a justice of peace, who, 
though nominated in the commission, had not taken 
the oaths to Government, nor officiated in that ca- 
pacity, or a surrrader made at an improper time^ 
w&ea the justice of peace could not commit such per*- 
son to prison, would not be held good, as not hav« 
ing been made according to the intent of the act. 
Further, tux testimony of the £aKt was admissible, 
but the record of surrender; and it ciould not be 
INK)ved by parch evidence. They argued, that the 
prisoner's plea of a surrender w^^contiradictory to 
his other plea of a denial, that he was the persdu 
meant to be attainted by the act. Lastly^ They al« 
fedged it was not necessary, in this case, to t^^y the 
prisoner's defences by jury; for, although trials by 
in<fictment must be by jury, yet incidental questions, 
such as the hmacy qftiie prisoner j ox the identity of 
a crimlnftl^ who had made his escape after sentence: 
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^ 1754 of deatli had been pronOUDced upon hitli, are^ hy tile 

'^^'^ law oi Scotland, tried wd judged by the Court, 

without my intervention of a jury: nor is the cms 

altered by the statute 7th of Queen Anne, chap. 21* 

declaring, that trials for treason in Scotbsid diotdd 

^ be the same as in Ei^land; for this was not n trial 

for treason, the prisoner bdng already ^ tried, tum^ 
* victed, and attwited by act of Parliameiit;' and 
that nothing now remained but to awaurd execution 
of the sentence which the law had pronounce^L And 
although, in England, the prisoner's exception at 
execution being awarded against him, woi^ have 
l>een tried by a jury de cirarnistanHbus,'^ that can 
< have no effect here, as the Court is not tfed to the 
^ ^fdrm of England in the trial for treason.* 

The counsel for theprboner replied, that the act 
of attainder is not absolute, but conditional; and ha 
offered to proye, that the condition under whkh 
albne the attainder was to take place, viz. the pri* 
9oner^s not surrendering himself before a day certaint 
never existed j f<Mr the prisoner did actually $uiTend» 
himself to a justice of peace within the time prescribe 
ed by the act. They argued, it was not necessary 
to prove that the justice of peace had taken theoaths^ 
or officiated in that capadty, for these ^xt not men- 
tioned as requisites in the statute: that the prisoner 
had .fairly submitted to justice; and Sir Alexander 
McDonald, to whom he surrendered himself, was a 
gentlemah of known affection to his Majesty's ga» 
vernment, who at that very time was at the head of 
a considerable body of imlteia employed in his Ma- 
jesty's service: that his not being committed to jail 
did not afiect the validity of the surrender; for, evm 
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Mppomg it to hKm bcm Sir AlMMder's diMf to 1754 
hiMrsflMunitted lum, it was ahsuidt that, lijr tumm ^"^^ 
ioiSk Aksamdes^t^ff^^ or liq^ oJF dutf iqa- 
p08e4-Qfi Jbsui bf Ae statett, the prisoacr shouUl in- 
oyr^ paiBs of treaMm: that the priwner must be 
Md;tt kiving bMa under the froteotioii of govern* 
Menty mot only from his surrender to a jiistice of 
^eace, hot fikewbe from ins having received a pas 
fjp^n the Earl of iUbemarle, commander of his Ma^ 
jesty's forceSf by virtue of which he remained un- 
molested; but) in the month of August, 1746, he 
:jaidlu» &ther» then in the country of Moidart, out 
isf pBvate pii|ue, were seised by certain of the Cbn 
iSanKTon; put on board a vessd* carried to FranQe> 
and there k^ in dose custody for a twelvemonths 
CIto th^ csK»pe frimi Frmcej and re^^ 
ko$k £Meh«r and son were apprdbended by a party of 
Ms.lfaje^'s foeees; the father died in confinetBee^ 
but the prisoner, upon a just representation of these 
iKttt was immediately set at liberty, and remained 
peace^y and openly at Inverie till July last: that,as 
to no testimciiiy of the surrender being admissibte 
biit written record, no such reqmsite was prescribed 
by the statntf ; and it were strai^ ]i parole evidence 
could only be received i^ support of the priaoner^s 
guflt» and not in. vindication of hb innoc$nce*~- 
liwl^f Iluft trial by jury was the gcand bulwark; of 
our fives and liberties; and if» in any case^ this mode 
is .more specially requii^te» it is in accusations of a 
^rect offence committed against the crown. An^ 
oentkff attainders in absence were.ttnl^nown» both 
in England and Seotbnd; but now, that the wisdom 
d£ th^ law had tiiovght p;r«^r to introduce such ait^ 
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1754 taindersi vArious defiOiees might yet be suted agafaitst 
^^"^"^ awarding exectttian, especially where the attainder 
k iiot absohite, but conditional. By act 7th o<^ 
. Queen Anne, c. 21. the Scots tr«uon4aw8 are.to« 
tally aboBshed; and it is therein provided, that die 
Court of Justiciary, in cases of treason, shall proceed 
and determine in such manner as theCourt ctf King% 
Bench may do by the laws of England: therefore, as 
it is not disputed that every defence, against award- 
ing execution, proposed by the prisoiDer, before the 
Court of King's Bench, must be tried by jury, ibe 
Uk€ rule must be Observed in the Court of Justiciary. 
This is made still clearer by act 23d George TL c '48» 
which provides, that all defendants outl&wed 'f(Mb 
high treason, or misprision of high treason, in Scot^ 
land, shall, as near a$ can be^ hwoe such and the tike 
7nethods9 remedies^ or adoantageSi for avoidmgi fad^ 
\fyingy or re&ersingf such duMaumy as may be had iy 
the law and usage of England. 

* The Lords found the act of attainder suffidendy 
instructed by the statute-book, and ezaiftf^ficatioti 
of the act produced in Court, and repelled the oligee- 
tions to its authenticity* They also repetted the ob* 
jection of a mispomer of Macddnald for Macdonnell* 
With respect to the defence of a surr^ider, they or- 
dained the prisoner to give in a more special conde^ 
scendence* of the time, place, and manner, of his sub. 
mitting himself to justice; also, a list of the witnesfses 
by whom he was to prove the same; and found ^ no 

* necessity of proceeding in this nfiormer by a jury .^ ' 

Conform to this judgement, the prisoner gave ior 

♦Astateoffecu. ' 
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a 4mdescendMse of fiicts relative to hii surrender, 1754 
as already stated^ and a long fist <tf witoesses by 
whom it was to be proved; aad the crown lawyers 
disputed the rdevanqr dE ik^ Mmdescmdence^ by ttr 
peatingy at gr^t length, the objections to the siMrren- 
dw which they had already set forth. TheCkntart 
having considered the impwt of the condescendence^ 
ud heard the debates, found the prisoner's f^ea of 
surrender, as therein set forth, not relevantt uor suf- 
fi<;iently qualified in terms of the act of attainder, r^- 
peUedUie d^ncejkimded ypan it^ andr^tsfid the p^i- 
smeraanyff^oqfqfAeJaeU 

An olijection was th^n made by the prisoner'^ 
cdunsd to the whole witnesses cited for the prosecu* 
tor, as the executions of summons against them had 
been returned to the Clerk of Court only that morn- 
-ing. It was answered by the crown lawyers, that 
the witnesses summoned upon a more early dtatioii 
had absconded; it therefore became necessary to call 
this additional list* The Court repelled the objec- 
tion; but adjpumed the trial till Friday next, that the 
prisoner might have <^iportunity to see the Ibt, and 
propose any legal otgections to the witnesses adduced* 

The prisoner being agsdn brought to the bar on 
the 22dof March, gave in a declaration to the Court 
.equivalent to an acknowledgement of his identity. 
The prosecutor, however, thought proper to lead a 
proof by witnesses of his identity. This being done, 
the Court pronou&ced judgement upon the prisoner, 
funding, ^ That the said Archibald Macdonald is the 
'^jsame person who stands attainted of high treason 
/by the act of Parliament above mentioned, by the 
« nmne and designation of Ardubald Macdonald, son 
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tlH < of Coil Maicdofkaldl of Barisdak} and, thmffme^saai 
'^^'^^^ id reject tfceieof/ adjud^g tl^ pnisOHet lo be 
td(«»i- to ifa# Gfatf>*mai!ket of Edt&btir^^ <mi the dsd 
May neitt, and hanged on a ^bet, to be cut down 
dit^e, Ms MCraifis torn out and b«irnt» iii$ bead cnt 
4ff^ bis body quartered, and his head and quarters to 
be at tibe JKing's disfiosiL^* 

* A petitioa of appeal to the House of Lords, against this sen- 
tence was drawn;. but» whHe the prisoner's friends were adjusting 
sohte ^fficulty about the mode df presenting it» the fieeesstty^ofa 
(i^^don was sopeneded by a tt^^iicfe^ asd sA^imurd^ by a pot- 
don. Since that, varioiupetitiQiuflfaniediui^bempiese^^ 
particularly m the easeft of Ogilvie, 1?$5, Umgo CaoypbeH, 
1770^ Miller and Murdison, 177S; and, lastly^ intbt case of 
Bywater, A. D. 1781. And a solemn judgement of die House 
of Lords was prOnonhced, finding, that no appeal Uesfrom the 
' Court of Justiciary to tkeir tardsMps. The most mature cttns!- 
.deratioti of diii impoitattt ssbjeet that iam caipabte tohieikWftr^ 
the labori(9Us search tb^ I haTe made intn oor criniinal i«cq|4s 
from A. C 1 536 to the present times, have completely riveted my 
opinion, that this judgement requires again to be considered,-^ 
that law and expediency both requi^ it. While I am reluctantly 
d>liged to ddiirer my aeatiments, \t affi>rds tne tionstdemUe satii* 
faction, that I am Isdd utukr no necessity df canvassing the airgn* 
ments ddlvered on this topic before tbek* Lordships, by the truly 
Tepeiable Peer who presides in the Court of King's Bench. I 
have not to combat that noble Lord's opinion, but the report sei^t 
from this country to his Lordship, upon whtch^ I apprehend, his 
Opinion was founded/ I did intend to publish an argument tb 
Show, < That an appeal imftom the Court tf Justiciary to the 
« Hinue ofJU^dsi^ but, as I am at this minute Amhtful if I shaB 
be able to aceoropiish my original poipose^ of presenting my argu. 
ment in the foxm of an Appendix to this work, I troul^e the reader 
with this note, expressive of my zealous wish, that if. Upon a fu- 
tore occasicm, a prisoner ^hall be advised of a sentence pronounced 
by the Court of Justiciary, affecting his life^r liberty, being con^ 
* trarg to kwf I ssy^ that the prisoner implore relief froim ^the 
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.-Thk MBHaw^ aod th^ inferIocutof§ fn-eceding, 1754 
^llpeaf coq|rar3r to Uw in three respects, a» tbey re- 
iuie to. flHtatm tb^ pri$ooer'8 defence of a surrender, 
wdto attow a proof of the same; a$ they only find 
tlttt the prisoner was the identical person pointed out 
m: tk^ atrtof attainder, but do not also find that he 
did not surrender himself in terms of the act; and as 
they refuse to adniit the prisoner to trial by jury. 

The judgements are illegal, as they refuse to. Sustain 
tlic prisoner's defence qfa surrender. 

.Penal taws are^ in general, prohibitory regtilations 
dMi^^ for the order and security of civil society^ 
di^argingthe people at large from certain actions, 
sfich as theft, murder,, and the like. In the case of 
^ual or meditated rebellion, a conditional act of at-. 
taiodeir i* jirevtded for the security of the state, by 
wdaiaftDg; thai suspected individuals peunted out ia 
the act, shaU perform certain conditions therein pre-* 
scribed. In the^r^^ of these, the law is general^ and 
tke'crisne cons'ists in perpe^aiing tfmgs prohibited, 
Ifi the je^md^ fhe law is spedaly and thq offence 
oQ0si8tsi in omitting things commanded. If one of tbi& 
puidic is brought to trial for transgressing the former 
of these laws, it is the most valid of all defences, 
that he did not commit the deed prohibited. If ^ in- 
dividual pointed ^mt in the latter part of these laws 

Botfese 6f Lords, by petition of appeal^ craving their Lojrdshipj 
an^se snore to admit this question to a solemn discussion^ mid Co 
appobat a complete and accurate repeti to be laid bofore th^ir Lotd* 
ships, of the cases which have been brought from tbe Court of 
J^astlciary, before the Scottish Privy Council, Hs Majesty and the 
tstates (ffFarliament of Scotland, and the British Hotiseof Lords, 
feom A/D. IM! to tie presort tifiics. 

Q 
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1754 is accused of not having done what was therfein i*^ 
^ quiredy it is an equally valid defence, that he did 
perform the condition prescribed. Thereforp> to doom 
a man to the scaffold on the former of these laws, 
who had not committed any theft, murder, or the 
like, is not more to condemn mffiout guilty than to 
consign to punishment, on the latter of these laws, 
one, who had absolved himself from the imputation 
of guilt, by surrendering his person, or performing 
the other conditions required. 

2 he sentence is iUegaly or inefficdciouSy and null; as 

it onkfjivds^ that the prisoner was the identical person 

pointed out in the act of attainder, but does not also 

Jind that he did not surrender himself in temm qfthe 

'act 

The persons whose names were engrossed in the 
let bf attainder could incur the declared presumption 
t>f guilt) tould become criminal, and amenable t6 
punishment, only hy not perfoiwing the conditions 
t)f the act. Therefore, the Court, in finding an un- 
doubted, indeed notorious truths that the prisoner 
was the person described in the act, and sentencing 
him to death on that account, without also finding 
that he did not surrender, in terms of the statute, 
did condemn him to death without any statutory 
guilt upon the part of the prisoner,' or any statutory 
authority upon the pirt of the Court* This may be 
further elucidated by observing, that, by changing 
the words, * Archibald Matdbnald,' into * Alexandei^ 
* Earl of Kelly,* the like judgement might with truth 
have been pronounced, viz. that his Lordship was 
the person described in. the act of attainder, and the 
like sentence of death been therefore passed upon 
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tksLt Lord, although he did publicly surrender him- 1754 
self to Oovemment, a^d consequently was never ^"'^^ 
challenged on account of the act. 

JTie sentence is illegal^ because the prisoner was deh 
vied the ben^tqf trial byjtarjf* 

It has already been observed, that penal laws are 
fox the most part general and prohibitory; but that, * 
in the case of conditional acts of attainder, they are 
sp^iai and mandatory. If, then, the mode' of trial 
by jury is the established law of a country, as that 
to which the life of a citizen can most safely be 
trusted, the same reason holds "for adopting this 
mode, whether the prisoner be accused of committing 
what was proMUted by a general law, or omitting 
what was reqtured by an act of attainder. Further, 
had the prisoner been brought to trial in England, 
Ae- would, beyond dispute, have been entidedtp 
have had his defences tried by jury; but, by statutes 
of Queen Anne, and of King George II. the treasop 
V laws of England are extended to this country, and 
the.saipe piode of trial (as near as may be) is pre^t 
scribed} consequently, the prboner was equally en« 
^tled to trial by jury, wh^n brought before the Coi^rt 
of Justiciary, as if he had been brought before the 
Court of King's Bench. 

But it is by jio means surprising, that the Court 
of Justiciary should have pronounced this judgement;, 
refusing th0 prisoner jj trial by jury, wheii we reflect 
;lipon the disposition which our courts of law h^ve 
manifested to encroach upon, to annihilate this inva- 
luable privilege. It appears that, by the old l^w of 
Scotland, trial by jury took place iii matters both 
CT?U and fripiiuJllt Our qivil Judges h^ve Ipp^ sin(:e 
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1754 exalted their own dominion, by shaking themselves 
^"""'^ loose of the intervention of a jury; and I confess^ 
in questions merely of property, I do not wish to 
see this modS of trial restored: for, so tedious are 
our forms of proceeding, that it would be impossible 
to decide matters of property by a jury, without ef- 
fecting so great an innovation in our system of jurid* 
prudence, as must be productive of inconveniencies 
and perplexities which could not be removed but in 
a long course of practice. Nor do I think there is 
danger in trusting questions of right between man 
and than, to the sole decision of our judges; for, be- 
^ides that redress may be sued for to the Supreme 
Court of the nation, it can but rarely liappen that 
partiality towards a party or a cause, will, in dvSi 
matters, influence atiy of their Lordships. But, in a 
criminal court, when judges are actuated by a laud*~ 
able jseal for the checking of enormous crimes, for 
bringing an obnoxious criminal to justice, it isles^ 
safe to trust the life of a prisoner in the hands of 
judges appointed by the crown, than in those of a 
jury chosen promiscuously from the prisoner's equals. 
Much less in accusations of treason or others of di- 
rect offence, by a subject against the sovereign; for 
in such, I apprehend, it must necessarily happeii, 
that judges will^ for the most part, lean towards the 
crown« 

On a late occasion, the Lords of Justiciary ddiver^ 
ed a solemn opinion,^ that, in criminal actions be- 



* Records of Justiciary — Procurator Fiscal of the City of Edin* 
burgh against Young and Weemysst 19th March, 1783. When 
^hU cause was argued before their Lordship9| Hay Campbell^ the 
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'^re Idferior courts, in cases short of capital pubisb* I75i 
inent^ . trial by jury is not requisite* But, unless 
t^eir Lordships shall be disposed to pay more respect: 
to tfa& opinion than they sometimes do to precedent, 
we may entertain a rational hope, that, in future 
practice, they will alter their judgement. Before 
delivering their solemn opinions, their Lordship^ 
keard counsel on this point, whether the various de- 
grees of corporal punishment, «hort of death, could 
be inflicted, but after trial by jury; and a report 
was, upon their order, m^e to them of the practice 
before the inferior judicatories, as well as the supreme 
tribunal of Justiciary. From the report made to 
theai^ it appears, that never were a^ set of juclges^ 
sever a s^ of benches^ more impartial, if an uniform 
dis^refmicy, and contradiction of practice, can be 
^led impartiality^ The practice before the magis- 
^ates of Voyal boroughs, and that before the sheri&, 
vrere<liametricaUy repugnant to each other; and that 



iSollcitor-Geiieral, appeared as counsel for the prosecutor. He^ 
^namtakied^ that tfae lesser trespasses, which were to be punishe^ 
hj fidfi ajiditnprisonmenty. might be tried without jui^, but did 
not plead that th^ severer punishments of pillory and banishment 
could be inflicted but after trial by jury. But their Lordships, in 
giving theii opinion," said they were not bound to regard Mr. So- 
Ecitbr's admissions. The Honourable Henry Erskine, who wa« 
counsel for Young and Weemyss, contended, that no corpora} 
punishment whatever could take place but after trial by jury.— - 
Ji% ,the natjire of the work lays me under the necessity of presum- 
ing to give my own opinion, I must observe, that it coincides 
entirely with the plea maintained by the Solicitor Generalt viau 
That such offences as fall to be punished by fine and imprisopr 
ment may be tried without jury, but that crimes u^hich are to iri-' 
f^ve u deeper c(»^quence may nQj),* 
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1754 of tbe Court of Justidaiy fluctuated from the one 
^^"^^ side to the other like the ebtung and flowing of the 
tide* « 

By the report made of the practice before the ina«. 
^strates of royal boroughs, in the trial of crimes ^ot 
capital, it aj^peared, that, in the whole of these bo- 
roughs, except on^j (the borough of Ayr,) the ma- 
gistrates were in use to proceed without jury. The 
proceedings again, in the different counties, evinced, 
that, in all of them, eaicept one^ (the county of Edm* 
])lirgh,) the sheriffs were not in use to inflict any 
corporal punishment without the verdict ctf a jury, 
imprisonment excepted. Uppn these opposite modas 
of procedure, Tmuat observe, that the. magistrates of 
f oyal boroughs, in this country, cannot, in ^enerai^ be 
supposed either to have studied the idena of the hm^ 
jpr to have enjoyerd the benefit of 2tn academical edi^ 
Ation; and that, in many of the decayed boroughs, 
it qannot be presumed that the magistrates are men 
of liberal ideas^ or independent sentiment and dtua- 
t|on |p. life; tha^t, the sheriffs again must be chosen 
fn^ the bar. Thus, this qptposite |^acdc« in she* 
rifis and magistrates, justifies the proverb, that the 
greater the ignorance the greater the presump^on. 

It appeared from an examination into the records 
of Justiciary, that one Dow, and his accomplices, in 
lis^y had been tried before the justices of peace of 
Linlithgow, for breaking into the brew*b^ise and 
ceBars of Mr. Hope of Craigiehall, and stealing quan* 
tities of wine, brandy, and ale: that they confessed 
their ^uilt^ and were sentenced by the justices to b^ 
imprisoned, whipt, burnt on the back, and banished 
\he 90untv. Dpw brought tl^s $^tfn^9 ^def r^ 
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YJiew of tke Court of Jusdciary^ aJled^i^^ that so 1754 
severe a piinishment could not be inflicted by any 
judge^ unless the prisoner had been found guilty by 
the .vwdict 4if a jury; and the Ck>urt suspended the 
senteroe^ eseept as to the whipping* 
: JaA^D."^ 17479 Robert Drumtnond^ printer^ was 
praMcuted before the ma^trates of Edinburgh, for 
a defamatory libel against a person of the highest 
nxikJ^ He admitted that the ballad Hbelled on was 
printed in his printing-house} but denied any know* 
ledgeNtfaat the blanks in it were meaned to be filled 
Jttp with those names and characters which the proi- 
aecttlor^pfied to than. The magistrates ordained 
tiie bsdhd to be burnt, the prisoner to stand an. hour 
en the pittoory^ and to be bani^ed the city, and de^ 
pcived of his freedom as a burghs, for a twelve* 
«E»mth«t Mr. Ihrummond brought the cause before 
tfaer. Court of Justicmry }aff hiU of suspensiQn.l He 

.>* His Royal Highness WtQiam Dnke of Cumberland. -\ 

' f The kitdlfgent reader is re<|iiested to -think, whether the 
most arbi^^yjudge in Englj^nd, since the accession of the H^use 
o^Hanpiiier» would have dated to trjr such. an offence without 
JttTJ- - . ; 

.:^ There are two forms ofxvrits by which causes naay be brought 
from inferior judicatories under review of the Courts of Session or 
JilitSciary/ The one is by ISt' of suspension^ which may be pre- 
sented aftbr '6 jud^lfthent dfthcWerior Court is passed, and the 
dlid«e^tfa&ed; dib'otHer^ \if iUL^ advocation, which may be 
pi^sesited to. their X^rdsbipi any time between the party being 
servjed yridk a summon^ to. appear before the. inferior court, and 
thedecreeofthat court /being ^extracted. Both these .writs pass 
the signet, and are signed by a writer to the signet: and, upcyi 
their being presented to one or more of then' Lordships, they either 
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1754 mailitaili^ J;lMJL%t pm^^cuior, Jiadt^o^^yr^tKiP 
prisoner,, was, ^tc^j^ep igooninthow t|i^4|){w|c]^ 
teoce was uiiii^sv?|i?%l?ly: l>?«&l^r. ^^mhVi4k»%fm^ 

. In , A. IX 1 *]&% Joi)!! ^^akooetr^^witfi irif (i ^befow ibm 
slieriflF of Edinbuf^b for using of fxlsp,]^^^ i^ndMoki 
i^^ of vicmsil'. .^.'Vi^ («ii[4^iiecL .m. btil^pt intfMnU 

which $iiiiCH»itedto.^i IQ^y. mit9i^^i%li94»tkm 
cosMftty for tif?, -^^C90i|d^ipn<} tf;^'tlM^^f!i^tf<^ 
tipary (hat he Hd beea ift^d ^<^«Rti j<u«gPt,.;^t^ 
i^iainissed his.cpn>{^int^. .* .. ..-^ > i ^*(ji;fdia.jb 
Alexander. IJigh^ f \v^ proswutcd tbefej-^ thfii^^ 
U^s of Cupari i» Jiifie^ K767> for ; iftlttJ^g ^^B^ 
yo$t, a04 was< sieoeenCed tpanipoth'sUttipriKmifiaela 
and banished from the town 'for t^ireeye^JixsvlliM^ 
their Li:»:dsfa^ suspended the sentence as. ttXiiMtoat 
ni^hnaent^ , ; , . . -n- ^ / 

An action was brought befoire th^e sheriff of, £<tffl^ 
burgh, by John Simpgon, copper-ismitb, agfi|nstJbM^ 
nardo Piscatorie, teacher of tnpsic;, (A, D. 1771;) It* 
charged the defenddr"^ with firing a gun or pistidi 
loaded with sxnaH shot, at tl^ pr^aecutor^and maqfai 
ing him so severely as tp rentier hiai4anahte| in fcu^ 
tore, to earn his hr^: smd it concluded £or ^$^^60^ 
of damages to the private prosecutor} and a!so, thatr 
the defender should be punished by piHory, whip^' 
ping, or otherwise. Piscatorie claimed to be tried 
by jury; because the libel concluded for a corporal 
punishment* The sheriff refused his claim; upon 
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vrfttch the defender brought the cause before the 1754 
Lords of Justiciary, who pronounced the follow. ^"'^^ 
ing jttdgeme&t: * Having considered the said bill 

* and answers, with the criminal complaint before 

* the sheriff, ^d Ae Ubel referred to in the bill ought 

* to have been tried by a jwry^ &c.; and, therefor^, 
ordained the sheriff to dismiss the libel; but reserve 
power lo the pursuer to insist in a new indictment 
according to law. 

The author who last travelled over the gloomy 
ield of criminal prosecutions,* bestows a hearty and 
generous applause on this judgement. To me is left 
ahe unpleasing fiece qf duty to acquaint the public, 
that the next time this point was debated before their • 
Lordships, they pronounced a judgement considerav 
Uy different; and, soon after, they gave a solemn 
:iqp«iion directly opposite. For Archibald Tait, over- 
seer (i. e. baiUff) to the Earl of Roseberrie, being 
conviaed, in July, 1775, by the justices of peace of 
LinHthgow, of embezzling oats,' hay, and straw, be «- 
longing to the Earl, and under the defender's trusty 
and being sentenced to be pilloried and banished the 
county for life, brought this judgement under review 
of the Lords of Justiciary. The following points 
were argued before their Lordships, both in plead- 
ings at the bar, and in printed informations, imo^ 
Whether justices of the peace had a jurisdiction to 
try this crime? 2Gfo, Whether they could proceed in 
such trial without jury? And their Lordships, upon 
advising the cause, suspended the sentence as to the 
pillorying; but affirmed it in other respects. 

♦ Mad«»itt*8 Crimtnal Cases, p. 72S. 

R 
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1754 ^ In th^ case of the procuratoisfiscal itf i^itibittgh 
^"^^ against Young and Weemyss, when tlii^ec^dfog^tc- 
port was laid befok^e their Lerdships^ ihecibdfcti^Mit 
concluded, * That khey ought not only «o be pu«ihfed 
*'■ in their persons, by whippings bafushment.pHor^jM' 
^ prisonmenty orotBerwise^^a^ to the itaagistrates sKall 

* iseem meet,* kc: Wit ought also to be flhl^dtii the 
sum of ^50 Sterling each, payable to the complaittef. 
Among other pleas which the defeiiders btged,- H^hy 
trial could not proceed agaihst th^m, 'lipoit the Ubei 
raised before the magistrates, they mainlf^i^ed^ Aat 
no sentence of corporal punishment could be |)r^ 
nounced, but after a verdict of a jury. The iiidiee* 
ment was, in various respects, so IHegri and abff&rd, 
that their Lordships would not sust^dn it: but iSiejr 
omitted not to express the special reasons why they 
ordained the magistrates to dismiss the libd. Lest 
an opinion should prevail, that trial by jury was ne^ 
cessary in prosecutions for a corporal punishment, 
each of their Lordships, in rotation,* except Lord 
Gardenston, who was absent^ delifren^d ah opiniOA^ 
that the lesser crimes could be tried, and the punish^ 
ments of whipping, pillory, and banishment, inflict- 
ed, without trial by jury. It is not easy, however, 
for the mind to renounce, at once, doctrines which 
have long been respected, locmquerpr^udkeBvrhxch. 
have long been entertained* Of this the Court seen» 
to afibrd a pregnant instance; for, xytt tha same day, 
their Lordships gave judgement upon a^biH of advi^ 
cation from the sheriff of Edinburgh, at the instance 
of one Ballentine, finding that the libti or complaint 
^ referred to in the bill of advocation, which contains 

* a charge of different acts of assaulting, wounding. 
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^Ifl^fVVinfegf whereby die. person! tl^ereia named 1754 
^afmerHi,4ugerof Imiig murdered^ andalc^ 
^'U^fl^jiu punuaace: ctf. these :asBattUsy. the de- 
^»£fi«dei» forcibly ^iztd, aod ^heftuoudy carried ofl^ 
^^rJtaia.eflbcu bdongiog to the. perBOfis awK^ked^ 

\Aflm$hmenij arotfiermcy as to. the. judge ^halL^em 
**tn^4 ought to have been triad by a jury/ 
• T^hie judgement, however, in so iar as it is oppo- 
^^ to the one immediately preceding, is, in my 
hipmbie opinion^ a distinction without a difTerence, 
w»i?a(faera maaifest absurdity* This will be rende^* 
e4?1^ more apparent by stating the « ground of. this 
ju^lgiMiieQt^aiid the gradation of our criminal punish-* 
mcoits^ 
" \ • ■• • • • , . . 

'^ Ground of tJus JxidgemeTit. 

'^e ground upon which it proceeded was, that 
trespasses which ire reckoned inter leviora delicto^ 
may be tried without jury; but that the crimes whick 
afie f eckoned fi2^ graviora deUcta cannot* 

' ' ' ' Gradation of our Criminal Punishments^ 

Imprisonment, whipping, pillory, and banisliment, 
ace^srimost tb^ <mly corporal punishments in use with 
iis^' short of death. These, and pecuniary muIcts,^ 
are applied both to oflfenders who are guilty of the 
leciora^ and the graviora delicta^ according to the 
discretion of the judge* 
; To aUot an esaa. gradation of punishment to the 
scale of guilt j even with the moia^t accurate system of 
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1754 Ifigislatjure, h, perhaps impossibles—but to^expeetkdt 
^^'''^from that image of jurisprudence which has /been 
erected in the days of tyranny; from an imzf^nUy 
which poetical fiction would attribute a leaden head, 
and hands of iron, is absurd. The tribunals of Fame, 
of Conscience, and of a Future State, may indeed 
apply a more exact dispensation of justice; but, if 
the punishment prescribed by law be the same, it is 
alike to the prisoner, as to personal su^ering^ whether 
he be convicted of a statutory trespass, or an atrocious 
crime. Therefore, in so far as personal safety is 
concerned, if there is to be any difference in tbe mode . 
of trying crimes, the more solemn, themore.guard- 
ed mode of trial, ought to be adopted, ra<S^ ^ ^^* 
lation to the severity qf punishment than to the ^trO' 
city of the crime. But, in these bills of advocation 
by Young and, Weemyss from the uiagi$trates, and 
by Ballentine from the sheriff, the degrees of guilt 
charged were different, the pi^nishment concluded 
for was the same,''^ the Judgements of the Court of 
Justiciary were opposite; the distinction, therefore, 
which is made by these two judgements aqaovyits 
precisely to this — That a man may, mihoutjury^ be 
pilloried and banished Jbr a peccadillo^ but cannotj 
withoutjury, be pilloried or banished Jor an ati^ocioiLS 
crime. 

The instances in which the Court affirmed or re- 
versed the sentences of the inferior judicatories, in- 
flicting corporal pij^nishment without trial by jury, 

* Except that, in the libel against Young and Weemyss, there 
^vas, besides other punishments, a conclusion for a fine of £50. 
Sterling each, which was not in the libel against Ballentine. 
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iuAie^^teeo just Yeo&pitidaMdr/atid,' beside^^ thr case 1754 
ll§d^faod0luld/o£JB9d[isd9ilf;' the Court took upon ' ' 
tbfioa^ in aoodiurtxrapyiat offieki^e, to -^decide without 
^atfi ? fc'was iti'dMiitriat df'^ jQhtl CaSdwall for tob- 
biaPjf^^i*< WtiW^^koi makih^M Wad Wged in his de- 
•fttfeei fni^ instead of retniitiiig^tsptefity along with 
th€^ifidietBMfnt,ito th^odgl^ then: 

LordsiM^ were* pleased to t«at asunder the insepara- 
ble^ coficomttaots, charge and esctdpaHm. The 
dllarge, viz. the sensation of robbery, and the proof 
fjia^eof^ they remitted to the knowledge of an as- 
■^kmy bftt'the^ECulpation they themselves took pre- 
-^iilMlSftrial 0^ examined witnesses upon the point, 
fMBOItated the madness affected, and then remitted 
tiie'aceusation of robbery to a jury, 
f -After such vi<4ent and repeated blows at the right 
49f trial by jury, I'cstonot help elcpressing my appre- 
hension, that the Court has already sapped the foun- 
dation, and that, unless prevented by the aroused 
sm^icicMi, by the jealous eye of their country, it only 
remains for judges who may be possessed of more 
cowage, CHT more temerity, totally to overturn the 
fabric 

- I cannot, without some fiarther remarks, dismiss 
tlus momentous subject in a country where the shades 
of superstition retreat before the light of science; — 
vrhere the liberties of mankind have been established 
at a vast expence of blood and treasure; — ^liberties 
which, perhaps, totter on the axis, and which, like 
the twilight, may accompany in its fall the setting 
glory of Britain. It is the established law of this 

♦ Records of Justlciaiy, July IS, 1737. 
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rH4f amtktrfi that ixo.prisoidfic* can he tried faeferevdie 
^^"^^ whole liondsr of Juadbdary iritliDUt Juty« • fc.it side 
then contracy tD att reaaon, that each magitCratd vo# 
royal bbconghs, Jnany oi ^hich dcx not c(Nitaiii..ai 
^ single bfaabifaiMb possessed of sv«akb» of science^ en 
of independence, shall en]oy a power which the ^h^m 
has denied to: the collective 'i>ody o£ thaaupreaMfc^ 
jiKiges of the natioA^ Shall k he. said» tbat^ because^ 
it i&only the Ibwet clastzof xnankuul which we com** 
xnonly tried :fbr petty v^som^ tbatihtir Uberi^. are* 
not worth protecting/ :Ory wiU.it. be ^aHedgted^ that 
scourging) pillory, and baniahiiieiit^.affe.ilotieriiUec 
piui]shxneait»? Besides^ the iman ideas o£ thiMf^r^ 
elected men^ wh(^ tM the deGayvd^bmotigha^ ill«thet 
offices of ma^stracy^ naay x^fteo^ iead jdbMi'itQfpa0» 
onrer heinous crijai^aod to puwah th^ iesatftoff^oiQeS' 
with unmeasurable rigour^ ^ Inr the monih .oC>&tp^ 
ten)ber9.]7S4i one of tfae.baatties.d££^iii:bu^gii sen^ 
tenced a won>an, whom he had/oonirioted.af MlUogt 
butter short of wei^ty, to slasidfm the.piSQryy lorith^ 
a label on her forehead denoting v* her ;.offintoe,. on «. 
market day, at nine in the AMrmng, an hott? :i9hQli' 
the streets swarm with labourers and appcentioes^^ 
diamisded from their woiik to breakfistv l^O'iorma* 
lity of a jury had been used; the baiUie had^(tt sdt 
much as consulted the city's assessors,. wlKiae opinion^ 
it was his duty to have taken even in every cItH case* 
of the smallest difficulty or importances What ^^asas • 
the consequence^ The rabble^ in their rage at.bMig^ 
cheated of an ounce of butter, attadced the.uaiihappy' 
woman with suchfury^ that, had she notbeen.mi-' 
mediately taken from the pillory, they would have 
murdered heif, Y^ Aewob^ so enraged, at a culprit 
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toOfi dseitki^ in a few ounces d bottnr, Ia tiier montli 1744 
tff fJutae preceding, burnt a €listiUery::w>Arth'i0TOOO) 
Ifid imdd have doiielnfioitely moie mischiel!^ kad 
Ift0f itoc beni prevented by the repeated interpoai- 
tionnf ainifitaryforce: ytt the w^ir^ate^i equally 
rigorous imd informal in punishing the fraud of a 
i^ woman, and dastardly in permitting the out- 
r^gc^of a vile i^Ule, suflered, without the smallest 
interruption, a puny mob to beat a drum through 
the prindpal streets of the etty, nay, before the very 
door of the dty-guard, for the professed purposes of 
tttm^olt and conflagration. 

TfaeM i^fbions, this practice of the Scottish judges, 
become the more alarming, when we behold the le** 
g^tive body of the nation introducing a mode of 
tirying offmders distinct from that of jury. In the 
southern part of the united kingdoms, civil liberty 
has, for along period of years, been more respected 
than in Scotland. An author, who has sin^pHfied the 
complex and cumberscMne mass of English juri^ru- 
dence, whose writmg$\i%vt acquired the applause of 
his countrymen, not only as deliverii^ a clear and 
comftt'ebensive syston of htw, but as breathing a ge- 
nerous spirit of liberty, expresses himself with a no* 
ble ardour in favour of trial by jury.* He says,— 
Mt is ^ the most transcendant privilege y^hich any 

* subject can enjoy, or wish for, that he cannot be 
^ a&cted either in his property, his liberty, or his 
^ person, but by the unanimous consent of twelve of 

* his neighbours and equals^ a constitution that I may 
^ venture to affirm has, under Providence, secured 

* Bhckstone's Comsntatanes, vol. III. p* S79> 
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1754 ^ the just liberties of this nadon for a long succes- 

^""^"^ * sion of ages; and, therefore, a celebrated French 

^ writer, who concludes, that^ because Rome, Sparta, 

* and Carthage, have lost their liberties, therefoite 

* those of England, in time, must perish, ^ould have 
^ recollected, that RomCj Spcarta^ and Carthage^ at 

* the time "when their liberties were lost^ were strangers 
^ to the trial hyjwry.* And again, ^ The liberties of 

. ^ England * carmyt hut subsist so hng as this palladitun 
^ remains sacred and irwiolate^ not OTily from all open 
^ attacks (which none xdll be so hardy as to makej^ but 
^ also from all secret machinaiions which may sap and 
^ undermine it^ by introducing new and arbitrary une* 
^ thods qftridly &c &c. I submit whether it may 
not excite a just alarm to see a statute, enaaing 
^ new and arbitrary methods' of trying the deliii-* 
quents of the East.f I submit whether this may not 
be one of those ^ secret,machinations wliich may sap 

* and undermine trial by jury^ 

* filackstone's Comnientaries, vol. IV. p. S4^3» 

f Act for the better xiegulation apd mafi^ement of ^ afiairs 
of the East India Coinpany;> George III. An. 24?. c , 
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Trid^Mir. John SimarU Commsary qf Dunheldy 
ion to' ififJ'. James Stewart of Ladywell^for Leasing- 
Making against the ilarl of Argtfle^ and fabricat'^ 
ing and uttering lies and calumnies contrary to law. 

Xi45*^wc>>MARiKQ Was a statutory crime, the inven- 16*1 
tinft^Oftyraitoy • It meaned originally, ^ the making, '^^'^'^ 
*t*f*1lttei^Ihg 'of lies, tending to breed discord be-* 
^i%^0nrthe Kidg and Ms people/ So early as the^ 
r«lgn\Sf JannesJ'i. of Scotland, it inferred a capital* 
puiatshment^ and.the offence was the same, whether- 
the calumnies were uttered of the King to his people, 
or of the people to thdr King. In succeeding reigns 
neiKimfi^es were added to this snare for life and li- 
berty. Every one irho misconstrued the King's pro- 
ceedings, or who failed to inform upon those guilty 
of leasing-making,* were caught within the net. 
Atvd it was not till after the death of King William, 
that the penalty of tran5grc3sing these laws was re- 
stricted to an arbitrary punishment. 

In the year 164«i, the Earl of Argyle, with concur- 
rence of hi$ Majesty's Advocate, b,rought a criminal 
indictment against the prisoner for leasing-making, 

* Statute-law abridged, in voce Leasing-making. 

s 
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138 OF LEASING-MAKING. 

1641 committed by the inventing and uttering of calum- 
nious reports, charging that noble Lord with slan« 
derous speeches and disloyal pursuits. 

The ori^n of this trial is thus described by a con- 
temporary writer of good authority.* One Graham, 
a minister, was challenged before the Committee of 
Parliament, which met on the 26th of May, 1641, 
for uttering speeches defamatory of the Earl of Ar- 
gyle. On being challenged, he named as his inform- 
er another minister of the name of Murray. Mur- 
ray declared that he had the report from the Earl of 
Montrose. Montrose acknowledged it; declared the 
report to be, * that the Earl of Argyle had got some 

* young lawyers, and others, in his name, to present 
** bonds to sundry classes of men, obliging themselvte 

* to follow the Earl of Argyle as their leader, with- 

* out any rcservatioh of the King or of the state; and 

* that the Earl of Argyle had said, that the Partia« 
^ ment, at their last meeting, had consulted lawyers 
'^.and divines about deposing the King; that they had 

* intended to have done it at the last session of Par- 

* liament, and would do it on the next.' The in- 
dictment added, that the prisoner had sent an ac- 
count of the whole to Lord Traquair, to be laid be- 
fore the King. Montrose declared, that Lord Ar- 
gyle made those speeches in his own tent at the Ford 
of Lyon, in presence of the Earl of Athole, and eight 
gentlemen, whom he had made prisoners: that one 
of these gentlemen was the prisoner, Stewart, and 
he oflFered to produce him as his authority. 

Immediately on this declaration,. Montrose, dread- 



. ♦ Gatbrie's Memoirs^ p. 79. 
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kig that th6 prisoner might be tampered with to re- 1641 
tract what he had said, to exculpate Argyle, and ^'^'^ 
leave Montrose in the lurch, sent some gentlemen. 
for him. They brought him to Edinburgh on the 
SOth o£ May, and next morning he appeared before 
the Committee of Estates, and subscribed a declara- 
tion, asserting all that Montrose had affirmed in his 
name. Argyle, with many oaths, and much passion, 
denied the whole; and the prisoner was committed 
to custody in Edinburgh castle. 

Ip a few days, Lord Balmerino, . and Lord Dury, 
one of the Lords of Session, were deputed by the 
Committee to examine the prisoner; and, whatever 
may have passed at this examination, the prisoner 
tiext day wrote a letter to Argyle, exculpating him 
from thi^ slanderous speeches aDedged to have beea 
made at the Ford of Lyon, acknowledging the whole 
to have been a malicious fabrication of his, the pri- 
soner's, and declaring further, that, by advice of 
Montrose, Lord Napier, and others, he had transmit- 
ted an account of it to the King. And to this he ad^ 
hered, in a declaration before the Committee of 
Estates. On the Uth of June, Montrose, Napiei?, 
&c. were imprisoned in Edinburgh castle, and, on 
the 21st of July, the prisoner, at the instance of the^ 
• Earl of .Argyle, was tried for his life. 

Argyle*s counsel produced in Court an order of *# 
Parliament requiring the Justices to proceed in the 
trial,* notwithstanding it was contrary to form for 
the Court to sit during the meeting of Parliament. 
They produced also a commission from Parliamenn:, 

*.g,ecords of Justiciary, July 21, 164L 
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1641 appointing Lordi^hingstone, tbeL^rdof ^thernie^ 
^ John Semple, and Sir James Learmonlh of Bakonie, 
assessors to the Justices. 

The indictment charged the prisoner with th0 
slanderous speeches against Argyle, mentioned abov& 
It ^80 set forth, that for these offences he had been 
already called before a Committee of Parlismieiie, 
and had not only acknowledged his having expressed 
these calumnies both by word and writing, but also 
that they were false and groundless inventions con- 
trived by himself: that the Committee had thereupon 
pronounced a decree, declaring these speeches to be 
false and scandalous: that the prisoner was author of 
them: that he had thereby committed the critne of 
leasing-making; and, therefore, the Commitlee re* 
mitted him to the Justice Court to be punished ac- 
cordingly. 

The first plea which the prisoner ui^ed was^ ^ that 
* the crime of leasing-making consisted iaidehsamg 
^ the King, not in slandering the subject/ but this, 
Kke his other defences, was fake, or frivok>us, for 
the tyrannical statutes extend it to both cases. He 
pleaded^ 2dh/y That it behaved the King^s Advocate 
to have a special warrant from his Majesty, before he 
could grant his concurrence to a prosecution raised 
by an individual on account of his private injuries-^ 
a position altogether repugnant to law and practice. 
And, lastbf, healledged. That it was not the Com* 
mittee, but the Parliament, that had power to pro- 
nounce a decree, an argument altogether frivolous, 
seeing that the Justice Court were competent to pro- 
nounce a judgement in the case, although no guilt 
had been founds either by Committee, or by Parlia- 
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m^U The prisonor was much more decisive in the 1641 
steps, he took against hims^. He repeated before ^''^^ 
the jury his former confession; and he humbly im- 
plored the£arl of Argyk's pardon, and offered to 
make every acknowledgement. 

The jury found the libel proved, and the Court . 
sentenced him to be beheaded at the Cross of Edin. 
burgh on the 2Sth of that month, and the sentence 
was executed accordingly. 

As the prisoner's arguments during the trial were 
frivolous^ so his behaviour between the sentence and 
its execution betrayed great irresolution* It was al- 
le<%ed that he had been induced to take the guilt 
upon himself, upon promise of indemnity,* in order 
to screen Argyle fron the odious imputation in the 
speedi which Montrose had repeated before the Corn- 
tee of Estates: t&at Sir ThcHilas Hope adtdsed Ar* 
•gyle« that, if thie prisoner was screened from punbh- 
.0ient| the wocld would beUeve he had been bribed 
to retract his dedaration before the Piuliameat; and, 
. therefore^ the prisoner's life was a sacrifice requisite 
to Argyle's vindication; and that the prisoner un- 
derwent the most violent conflict of passions, upon 
Sndiog, that, by his own false testimony, he bad 
been outwitted of his life. Be this a$ it may^ it cer- 
. taioly shocks us to fiftd a person who took such an 
active part in the civil wars o{ Charles L which ter- 
. minated in the murder of tke King, and overthrow 
of the state, prosecuting unto death a man for re- 
porting traiterous speeches of him; and it ought no 
kss to warn us against the estabUshing or counte- 

. • CWthrie's Memoirs, p. 80. ; 
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1641 Dancing iniquitous precedent, since we little knovor 
* how soon it may be converted into an engine for our 
own destruction. For the son of this very prosecu- 
tor fell by an iniquitous sentence on thb very charge 
oileasing'tnaking.^ 



John Nivenj Captain of (he Ship Fortune of London^ 
far Leastng^fnahing against James Duke of AVmny 
and York. 

1680 1 HE prisoner was* served with a criminal indict^ 
^-^^^ meht at the instance of his Majcfsty's Advocate, set- 
ting forth, that, by the statutory law, and the pr^* 
tice of this realm, leasmg^-making^ the engenderitig 
of discord between the King and his people, and the 
uttering slanderous speeches to the disturbance of 
government, are crimes of a capital nature, yet the 
prisoner had been guilty of them,t by failing against 
the Duke of Albany and York, the King's brother; 
by chargbg him with being in a plot to take 
the King's life; with combining with the French 
King to invade England; and with coming to Scot^ 
land on purpose to make a party to introduce Pope- 
ry. Frivolous objections to the relevancy of the in- 

* In the state trials, there are three prosecutions to be found 
for this statutory crime. Those of Lord Ochiltree, Lord Balxne« 
rino, and the Marquis of Argyle. 

t Records of. Justiciary,* Jilly 15, 1680« 
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dictment were urged for the ptssoneff and r^^Ued I680 
by the Court-t. "^^ 

WUUam Ecdes,. writer in Edinburgh) d^posed^ 
tibat, being in Dysart on tb&day libdled, in company 
with the prisoner, and some others, the prisoner in« 
quired at the deponent, and the rest of the company, 
what stile of reception the Duke of York had met 
in Scotland? To this the deponient answered, ' be 
' had been received according to his great quality and 
^ merit, onrf tiiat he xms ajine Prince;* and the pri- 
soner replied, there was not one of ten thousand in 
En^ahd who would say so. He added, that the 
Duke of York was in a plot to take the King's life, 
and had combined with the French • King to invade 
Ei^land; but the deponent cannot say whether the 
prisoner e:(pressed these words as his own opinion, 
tt that of the people of ikigland* The prisoner at 
the same time said, no man had a greater regard 
than. him for the Duke; that, under his Royal High* 
ness's conduct, he had lost part of his blood in his 
Majesty's cause; and that he would be ready to ha- 
zard liis IHe in the Duke's servic^. 

t A very unjust account of this trial is given by Lord Foun- 
tainhally in his Decisions, vol. I. p. 108. The prisoner indispu* 
tably fell within the tyrannical statutes against leasing making, 
an^ there seems to have been no doubt of his having been guilty 
of the fact. Fountainhall is deemed a writer of authority. He 
was upon the side of law and liberty; but any one who is convers- 
ant in the affairs of that period, and who compares the result of 
his knowledge wit^ the cases in Fountainhall, must be sensible of^ 
the extreme partiality of that writer^ a propensity which, in tones 
such as those, it was very difficult to. resist. His partiality is the 
less surprising* as he appears not to have been untinged with fa- 
naticism; and those who have occasion to compare his JoumaU 
with the original Records of Justiciary, will see little reason to 
compliment him upon his accuracy. 
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1660 xbe prboner objected to WiUiam Tarbctt, a waker, 
^^^"^^ being received as a witness; but his objections were 
repeHed« Tarbett deposed^ that he was accidentally 
in Burmifiland, b tlie bduse of Captaia Seaton^ wbare 
he fell in company with the prisoner, and two Eng* 
nsbaiea, a shipmaster and his mate, and frequently 
overheard discourses between them relating to go* 
vernii^iH; and be^d the prisoner say, that the Duke 
had c^me into Scotland to make a party for intro-^ 
dudng Popery, ^ but our good old EngUah hearts 
* would not suflfer that/ 

Michael SeatQi^, against whom alao the pris0p|er 
urged obj^ctiom which were overrented, depoai;d^ 
that, in his own how^ m Burotisbiid, i^pon a.Su^' 
day in April last, he wae sent, for into the xq^pti 
Inhere the prisoner, two English seamen,, and Vf^i 
Ham Tarbett, were drinking. He heard Niveo40«l^ 
the other Englishmen ^waking £jptramg£Bnt€onamn^ 
wealth languagtiy ind .particularly concerQt]ig.:di0 
Duke of York. He could not be positive that the 
words were tho&e charged in the indictment, vi«» 
that he had come to make a party to introduce Bop&; 
ry, but thinks they were to that purpose. 

The jury, by a pluralitj/ qfvokes^found tlie prisoner^ 
gvilty (ifkasing-maMng against the Duke of York. 

On the 4th of Augu«, the Court sentenced the 
prisoner to be hanged at the Cross of Edinbur^ oa 
the 18th; but, on the 6th of that month, the Court, 
in consequence of an act of Privy Council, proceed- 
ing upon a letter from the King, suspended the exe- 
cution till bis Majesty's further pleasure should be 
declared; and it does not appear that the sentence 
ever was executed. 
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John Dickson^ for tlie Murder of his Father. 

1 HE prisoner, who was son and heir to John Dick- 1591 
scmof Bellchester, on the SOth of April, 1591, was « 
tried for the murder of his father^ C9mmitted in the 
month of July^ 1588. The criminal record'* con- 
tsuns neither the particulars of the murder, nor the 
evidence against the prisoner, but only that he was 
convicted by a jury, and sentenced to be broke up- 
on the wheel at the Cross of Edinburgh^ At this, 
period, and long after, the sentences of the Couf t of 
Justiciary frequently e:$press no time for their being 
carrif^ into execution; it being customary to take 
the convict directly from the Court to the scaf- 
fold. 



• Records of Justiciary, April SO, 1591. Philip Stansfield 
was tried for the murder of his father. Sir James Staasfbid, 1688. 
See Salmon's State Trials, p. 610. 
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Thomas Armstrongs for tfie Murder qfSir John Car- 
michaelqfthatllky Warden of the West Marches^ 

1601 1 HE uncertain and fluctuating Uinits of two ne^b* 
^-"^^ bouring nations, which were always jealous of ^Sach 
other, and often hostile, afforded ample field for thfe 
depredations of robbers. We find, accordingly, the 
Scottish borders infested by clans of banditti, wh?6 
transmitted their predatory pursuits from father to 
son, like a common profession.' The minute and 
troublesome regulations established by the warden of 
the English marches, appointing a relief of sentinels, 
at every pass, by night and day,* within alargedis^ 
trict, evince, that the confines of England were no 
less infested with thieves and robbers. 

Their depredations were carried on upon so ex» 
tensive a scale, and exercised by such numerous 
bands, as enabled their leaders to live in power and 
affluencej and sometimes required the whole* execu- 
tive force of the state to crush those robbers. From a 
statutory prohibition! against persons bringing Scot^ 

* Bishop of Carlisle's Border Laws, p. 14«7, et scq. 
f James VI. Pari, 11th, chap. 101, 
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iish or English HUeves in their ampany to his Majes- 1601 
tjf^s Court J or to the city of Edinburgh, it appears, that 
as little discredit had attended their profession, as if 
they had been plunderers of the E^st. In the reign 
af James V. their robberies had arisen to so daring a 
height, that the King, with a military force of about 
8,000 men, pitched his camp on the banks of the ri- 
ver Esk;, in order to check these depredations*^ 
Even thb mighty force was not thought sufficient, 
without the aid of stratagem^ nay of fraud, to the 
apprehending of those robbers, whose extirpation 
could alone restore peace to the borders. Joimnie 
ArTn^trangyihe captain of this lawless band, kept bis 
reudence ,at Gitoockie,t on the river Esk, between. 
Langholm und Carlisle, where he lived the terror of 
the i;«ighbourbood: and th^ English borders, fqr 
V/myy miles, paid him tribute. Being seduced by 
the spies of the Court, on the pledge of public faitb^, 
he appeared before the King^ attended by fifcy horse* 
men, who hadjaid aside their hostile armour for the 
splendid array of a tournament. They were thrown 
into prison; jforty-seven ofthe^ finished a life of ra- 
pine and bloodshed upon growing trees; and one of 
them atoned for his signal cruelties in the flames —* 
Thus, by one act, public faith was broken, and pub* 
lie peace was restored. 
In the. minority of Queen Mary, and of her son> 

* Baclianani opera Ruddlmanni, v. L p. 272.; Leslie de Rc!>- 
Gest. Scot, Romae, 167S, p. 432.; Ballad of Johiinie Atniitran^, 
Scottish Songs, Edin. 1776, v. !• p. 13. 

f The ruins of Gilnockie are still to be seen about three miles 
south of Langholm; the lands are now the property of the Duke^ 
of Bucclcugh. 
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KOI and amidst the convidftions of the Reformation^ the 
^''^'^ weeds which had taken sudi deep root ia tlk^ bor- 
ders, and which James V. had encteavoured'to etadi- 
cate, mtist necesgarily have sprnng up afresh, ^hen 
^ueen Mary helda Justioe-eyre at Jedburgh»* the ra- 
vages of a troop of banditti in liddisdale made^it re- 
quisite for^hw to dispatch the Earl of Bothwe^l, with 
a military force, to suppress these disorders. The rob- 
bers gave the Earl battle, wounded him dangerous-* 
ly, and repulsed his followers: and the attention 
which the Queen showed him upon this occasion, 
excited the jealousy of her husband, and attracted 
the obloquy of her people. 

Thomas Armstrong, the prisoner, was tried before 
the Court of Justiciary, at Edinburgh, on the 14th 
of November, 1601, for the murder of Sir John Car- 
michael of tfuit Ilkyf warden of the west marches. 
In die indictment which was raised against him by 
Thomas Carmichael of Eddrem, the prosecutor, bro- 
ther to the deceased, it was set forth, that the piri* 
soner, his father, and matny border-thieves and trai- 
tors, had assembled, of a Sunday, in the month of 
June, 1600,^^ the purpose qf playing atfoothdL 
That, being informed Sir Joha Carmichael was to 
hold a Court next day at Lochmaben, they devised 
his murder. Accordingly, the prisoner, and twenty 
accomplices, all completely armed, way-laid the de- 
ceased next morning, and murdered him as he was 
going to the Court, by shooting him through the 
body* 

* BuchaRani, op. vol. L p, S48.; Scott's Hist, of Scotland, p, 
f Roc- of Just. 14th Not. 1601. 
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-f The>pri»oncr bcbg c<Mivicl«drby a jury, waa sen- leoi 
fenced to be taken to th» Grdte of Edinburgh, his ^^^^ 
r%ht hs^dfo be struck frcxn his arm, then to be 
* llMged ok a gibbet dli he be dead^ and his body to 
te taken to the gallows on the Borough-muir, and 
-huttg in iron chiains. This is the first instance I know 
of in Scotland, of the body of a malefector being 
hiing in chains. Adie Seot/^ one of the prboner's 
aciGomplices, was at the same time condemned to be 
hanged* 



Alister Macgregor qfGlenstra^ Laird qfMacgregor^ 
for Slaughtering the Laird ofLus^s Friends^ and 
\ plundering H^s Lands.f 

1 HIS trial, and the subsequent proceedings, reliat* 
ing to the clan Gregor, afford the most characteristic 
evidence of the barbarous state of the Highlands in 
tht>se times, of the lawless manners of the people, 
^ad despicable imbecility of the executive arm. 
, The mmes with which the prisoner was charged, 
resemble more the outrage and desolation of war, 
than the^ guilt of a f^lon. He was accused of having 



* There was hanged along with tbefemous Johnnie jfrmsirangf 
one of his accomplices, ^dam Scol of TuMelaw, commonly called 
•KiV?g of the Borders. 

t Rec, of Jast. 20th January, leo*; Faculty MSS. vol. I. p.^ 
2H, 215, 35a 503.; Cockburne's MSS. p- 78, ^^6. 
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M(M conspirod the destruction of the n»meof CkdquJiOQD, 
^""^^ its friends and allies, and the plunder pf th^ lands of 
Luss; pf having, on the 7th of February pi^eceding, 
invaded the lands pf Sir Alexander Col^uhoun of • 
I^xiss, with a body of 400 men, icomposed partly of 
his owp clan, and pf the clanCaxneron,, and of law-r 
less thieves and robbers, equipped in arms, and drawi^ 
up on thejffeW qf Xcw/zor, in battle array: of having 
fought with Sir Alexander, who, being authorised by 
a warrant from the Privy Council, had conyocated 
his friends and followers to resist this lawjess host: 
of having killed about J 40 of Sir Alexander's men,* 
most of them in cold blood after they were made 
prisoners: of having carried off 80 horses, 600 cows, 
and 800 sheep; and of burning houses, corn*yards^ 
&c.t '. ■ - 

A jury of landed gentjeniep of most respectable 
family sat upon the prisoner. They were, Sit Tho« 

* There Is mentioned among the sl^o, Tobias Stnolfet^ baiUIc 
of Dumbarton, who must have been of the Comity of bis name* 
sake the celebrated author. . / 

f This was not the first time tliat the Laird of Luss had suf- 
fered, from the barbarous depredations of the Macgregors. It 
;ippears, that, when the King was at Stirling, on the 21st of De- 
cember, ' 1602, the Larrd of Luss presented himsdf before hit 
Majesty, and implored his assistance. The Laird was attended 
by a number of women, corresponding to that of his foUoweis 
who had been killed or wounded, each displaying as a banner^ 
one of the bloody shirts which his men had on, when killed or 
wounded by the Magregdrs. This was about sir weeks before 
the engagement on the Field of Lennox. Letter by Thomas FaL 
lusdaUl^ burgess of Dumbarton^ dated 19th Decen^^er; 1602, and 
addressed to the Right Honourable Alpxandei Colquhouu of 
Luss, in the archives of that family. 
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mS^texniTt of Gairnrallie, Colin Campbdl of Glen- ^^^4^ 
urdife, Alej^ander Menzies of Weyme, Robert Ro- 
fiertiSQn of Strowan, John Napier^or of Merchistone, 
ThSorr^FallusdaiUy biirgess of Dumbarton^. John Hef- 
ing'of liethendie, William Stewart, captain of Diim- 
bartbii, Harie Drummond of Blair, Charles Blair d 
thai:)&k, elder, chancellor of the jury, John Blair 
younger of that Uk, John Graham of Knockdonaine^ 
Moyses Wallace, burgess of Edinburgh, Sir Robert 
Crichton of Cluny,* Robert Robertson of Faskallie. 
One of these persons, indeed, Thomas FallusdaiU^ 
burgess of DttmbartoTiy ought to have been kept far 
aloof from this jury. He was the special confident 
and adviser of the Laird of Luss; and it was in con- 
^uence of his suggestion that the Laird made the 
parade before his Majesty, at Stirling, with the 
bloody shirts, stained with the gore of his followers. 
The jury unanimously convicted the prisoner, who, 
in consequence of the verdict, was condemned to be 
hanged and quartered at the Cross of Edinburgh, his 
limbs to be stuck up in the chief towns, and his whole 
estate, heritable and moveable,! to be forfeited. 
Four of the Laird of Macgregor's followers, who 
stood trial along with him, were convicted and con- 
demned to the same punishment, eleven on the I7th 
of February, and six on the 1st of March; and many 
p2\ges of the criminal record are engrossed with the 
trials of the Macgregors. It became the object of na- 
tional attention to break this lawless confederacy, of 

* The Mmrabk Criehtcn was of this femily, and* su he vas 
bora A. D. 1551, this gentleman probably was bis brother. 

t Real and personal* 
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1604 which the object was pointed revenge and indiscri- 
^''^^^ ininate plunder, supported by uniform contempt of 
the laws, and resistance to the magistrates. A sta- 
tute was passed in the year 16S3,t ordaining, that 
the whole of the Clan Macgregor which should be 
within the realm on the 15th of March thereafter, 
should appear before the Privy Council, and give 
surety for their good behaviour: that each of the 
clan, on arriving at the sixteenth year of his age, 
should appear t>efore the Privy Council on the 24ih 
of July, and find surety as above required: that the 
surname of Macgregor should be abolished, and the 
individuals adopt some other: that no ministier should 
baptize a child, or clerk or notary subscribe a bond; 
or other security, under the name of Macgregor, un- 
der paiir of deprivation. 

This act was rescinded at the restoration: but it 
seems probable that the Macgregors had aggravated 
the outrages of a disorderly life by the unpardonable 
crime of Jacobitism. The act rescissory was annul- 
led, and that against the Macgregors revived, in the 
first Parliament of William and Mary. Within these 
few years} however, the state of manners and of go- 
vernment rendered it proper that this act of pro- 
scription should be abolished for ever. The High- 
landers, about the same period, were gratified in 
certain other trifles for entering with zeal into the 
service of the state when others conspired its ruin. 
Finally, the forfeited estates were restored to the 

t Charles I. Pari. !•; Act 30. Charles XL Pari. 1. Sess. 1.; 
Unprinted Acts, William and MarT, Pari. 1. Se&s. 4.; Act 3^* 
George III. An^ 
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heifs of the persons whd were attainted fdr being I604 
cobcernedin the rebeffion l745j a measure which ^^^^^ 
woiald hate been «till more generally grateful, could 
goveriiiriemf have bestowed a like degree of favour 
on the' representatives of those noble (anniliesy the 
descendants of those illustrious ancestors, who un-* 
doubtedly were much more innocent, much more 
eKcusable, in being concerned in the rebellion 1715* 



Patrick Roy MqcgregOTyfor Thejt^ Soming* uilful 
» JFire^Rming^ Robbery^ and Murder. 

It necessarily resulted from the proscriptive law 1667 
mentioned in the former trial, and enforced with ^'^^'^ 
severe penalties, that such of the clan Gregor as did 
not yield obedience, became outlaws; became a des- 
perate banditti, who had ho other livelihood than the 
booty acqttited by the most crimitial outrages. The 
profligate and rapacious habits increased by this act 
survived the statute itself, and gave occasion' to the 
trial of the prisoner. 

Patrick Roy Macgregor, by his activity, courage, 
and cruelty, had rendered himself the most celebrat'^ 
ed of a formidable band of robbers, that long infest- 
ed the Highlands*! It consisted of about forty per- 

* Sorning was a very common crime in tlid uncivilized part$ of 
the Highlands, and well known in our criminal law. It consist- 
ed in exacting free quarters by force* 

t Faculty MSS. vol. L p. 499, 503. vol. 11. p. 222, 825. 
18th January, 166^, 25th March, 1667. 

U 
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1667 sons, whose stile bf life had nourished a strength and 
^^^^^ activity of body, and a cruelty of disposition, dis*. 
played in wanton outrages agunst the feeling of 
others, yet accompanied with a fortitude that bore, 
without shrinking, the lynching of coid and hunger^ 
and the torture of the executioner. Ladilan Madn« 
tosh, the captain of this band, about a year preced^^ 
ing, had finished his course in the hands of josticei 
The prisoner, who succeeded to the command, was 
a man of robust make, but diminutive stature, llie 
red hair which grew thick .over all his body, indi- 
cated his strength, while it added to his ugliness, 
and got him the name of Roy. His stem features 
bespoke ferocity; bis keen red eyes, and nose, like 
the eagle's beak, heightened the terrors of his coun^ 
tenance. And both at his examination and execu-- 
tion, he bore an uncommcm severity of tortmr^, 
with a patience and fortitude whidi excited astodudt* 
ment. 

This banditti had committed violent depredations 
on the lands of John Lyon of Muiresk; for whidi 
Mackintosh, the captain, had been apprehended and 
executed, and the prisoner dedared an outlaw; and 
a commission qfjire and swordi^sued out against him. 
In resentment of these proceedings, die prisoner and 
his associates plundered the lands of Bdlqhirrtes, the 
property of Lyon of Muiresk. Lyon d^ended hSs 
house of Bellchirrtes, against the assaults of these 
robbers, till the 30th of April, 1666, when they sur- 
rounded the house, brought straw and com from 
the barn-yard, piled them around the mansion, and 
set the whole in flames. The proprietor and his son, 
a lad of about eighteen years of age, were glad to 
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come out of the house, on a capitulation with the 1667 
robbers, who promised them their lives. Having '^'^^ 
got possession of the house, the robbers carried off 
the furniture and arms, horses and cattle, belonging 
to Mr. Lyon, to the hills of Abernethie, about six. 
teen miles distant. They also carried the gentleman 
and his son prisoners; and, regardless of the articles 
of capitulation, murdered both father and son, 
leaving their bodies in a field, pierced with redoubled 
wounds. , 

The prisoner and his banditti, to the number of 
^Q^^Yi proceeded next to assault the borough of Keitb^ 
levied contributing on the town, and fought with 
aU who opposed them. In this assault^ however, 
Roy was so severely wounded as to be unable to 
make his. e$cape. Ne;^t day he was apprehended^ 
and was conduaed, under a strong guard, to the 
tolbooth of Edinburgh. 

On the 85th of March he was brought to trial; 
and a complete proof being led of his manifold 
crimes, he w^is sentenced to be taken, on the 27 th 
of that month, to the Cross of Edinburgh, his right 
hand to be cut off, apd then to be hanged till be be 
dead) and hss body to be hung in cbaini on the gal^ 
lows between Leith and Edinburgh.. The eiwecu* 
tioner mangled him so shockioglyi in the discharge 
of his duty, that he was ncj^t day turned out of of* 
fee, Patrick Drummond, the associate of the pri^ 
swer's guilt, was, at the same time, the companion 
of his sufferings* 
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Agnes Johmtorijfor the Murder of Lamb^ a 

Child. 

1674? Agnes Johnston was prosecuted by Sir John Nis- 
^-'^^^ bet of Dirleton, Lord Advocate, for the murder 

of Lamb, daughter of John Lamb in Airth,* 

and grand>niece to the prisoner. It was charged in 
the indictment, that, about three months preceding, 
the prisoner, who lived with the parents of the de* 
ceased, took an opportunity, when there was no- 
body in the house but herself and the child, to take 
the infant, who was about eight months old, out of 
its cradle, lay it in a bed^ and cut its throat. 

The Lord Advocate produced against the prisoner 
her own confession, emitted before the Lords of 
Justiciary on the 6th of January preceding. She 
confessed she killed the child about forty days be- 
fore. She declared, that the parents had given her 
no provocation; but that, several times before she 
committed the murder, there was a :spirit within her 
that did draw her neqk toget/ter. When she was in 
these fits, it was sometimes alledged that she did but 
feign sickness; on which account the people threat* 
ened to turn her out of the house, and^ in resent- 
ment thereof, she cut the child's throat; that, before 
committing the murder, the spirit had Jrequenthf 
tempted her to make a^way with herself, In particular, 
she once attempted to drown herself in a well at 

• 
^ Records of Justiciary, 1 9th February, 1674- 
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Clackmannan; but there being little water in it, she 1674. 
cried to a servant of the Laird of Clackmannan's, 
who helped her out. She declared, that she did not 
tell any body of her being thus tempted, nor had she 
power to tell; that she began to be troubled with the 
spirit about Fastren*s-even preceding; that she was 
unmarried, and about fifty years of age. She ad- 
hered to this confession before the Court and jury. 
; The jury, after reasoning and votings found the 
prisoner guilty. She was sentenced to be hanged in 
the Orass-market on the 21st of February, that is, 
after an interval of one day; and her moveable goods 
to be forfeited. 

• The conviction of this poor woman was an act of 
great inhumanity and injustice. The Court ought 
to have appointed counsel for her; the judges ought 
themselves to have been her counsel. As the only 
proof adduced against her was her own confession, 
it must be held to be true in all its parts; and, by the 
confession, k is obvious that the woman was greatly 
disordered in mind. She had been troubled with 
hysterical convulsions, which are often accompanied 
with deep melancholy, and this she called Oie spirit. 
And, in her, the melancholy was so great as to de<. 
prive her of the use of her judgement; which is plain 
from her having, without any other motive, been 
frequently inclined, and once having actually attempt- 
ed to put herself to death. It was not her crime to 
•have killed the child; it was her misfortune to have 
Ipst her judgement. 
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Andrew BMiheajocnrd qf Toimheadi Jw the Mwder 
of James Douglass^ broAer ta Sir WiQiam Dem 
glass qfCktcers. 

1674 1 HE prisoner was accused of having conceived 
deadly malice agabst the deceased: that, having 
dined together in a £uiner's house on the 9th of July 
preceding, in company with several gentlemen, the 
prisoner, urged by. this ipalcvolent passion, on their 
way home from dinner,* within half a mile of the 
town of Jedburgh, did murder the deceased, by giv* 
ing him a mortal ^ound with a small sword through 
the arm, and through the body under the ri^t pap^ 
of which wounds he died within four hours: that the 
prisoner immediately fled to England, and would 
have embarked at South ShieOa for Holland, had he 
not been apprehended. The prisoner pleaded self-- 
defence. 

Robert Scott of Horslehill deposed. That, about 
ten at night of the 9th of July, the deponent, Charles 
Ker of Abbotrule, William Ker of Newtown, and 
their servants, the prisoner, and the deceased, after 
dining at Swanside, called in the evening at the house 
of John Ker at Berchope, in their way to Jedburgh. 
The deceased was riding a little way before the de- 
ponent; and the prisoner, who was at a distance be- 
hind, galloped up beyond the deponent to the de* 
ceased* They rode a little way together, then alight- 

t Records df Justiciary, 6tb and lOth Norember, \9l4s 
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ed and drew their 8Word$. Tlie deponent knew not 167* 
which of thein drew fint; bnt^ on gaHopmg u^), ht 
saw them pushing at each other, and caUed to thenl 
to desbt; but, before he could alight, they ^re in 
each other's arms. The witness acked, if there wak 
any hurt done? to which the prisoner answered^ none 
that he knew of} but, at the same time the deceased 
held out his right hand, and aaid^ that he had got 
Uood. The witness demanded their swords, which 
they immediately delivered to him: instandy there* 
after the deceased sunk down, and the prisoner fled* 
A suigeon was sent for from Jedburgh, they being 
but a quarter of a mile from the town* By his or*, 
der, the deceased was put on a horse, a man sitting 
behind, and one walking on each side. When they 
arrived at Jedburgh, the deceased was laid on a bed, 
die atrgeon probed the wound in his *arm, and also 
that in his breast behind the right pap. The deceas- 
ed <fied within two hours after recming the wounds. 
Both in the field, and when laid in bed, the deceased 
exclaimed, ^ Fie! fie! that I should be afironted by 
^ such a base manl' Hie witness did not hear the 
liraeased say he was wounded before he drew; ak 
little (Ud he hear him urge any thing before his death 
in vindication of the prisoner. The witness return- 
ed the prisoner his sword. AU the company had 
drank freely. 

The surgeon deposed, that he thought the wound 
in the breast slight^ and that the deceased died of the 
wound five inches long in his arm, an artery being 
pricked^ Three witnesses were addoced ibr the pii« 
soner, who deposed mfdl nwit in causa. A woman 
was then dted on his behalf,, but the King's Advor 
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1674 cate oifetted ta a woman behig admitted a witness; zhd 
the Court refUsed to receive her^ as there was ^ no 
' penuria tesUum tempore mortis.** 
, The jury returned their, verdict on the 12th cf 
November^ utianimously finding the prisoner guilty; 
and, on the IGth, the Court passed sentence of death 
upon bin)» ordaining himito be beheaded on the 25t]b^ 
at the Cross of Edinburgh. , 



Qeorge Clerk andJ^h Eamsai/i jbr the Murder (^ 
John Andersani Merchant in Edinhurghi [ 

1676 JoHK Ramsajt, secviat to the deceased John Ander- 
^■^vx-i 3on, and George Cled^ late servant to Mr. John 
Clerk of Pennycuik, were prosecuted for the mur^ 
der of John Anderson, merchant in Edinburgh, at 
the instance of Mr^ John Clerk of Peitnycuik, and 
Janies. Clerk, merchant in Edinburgh, nephews td 
the deceased, and of Sir Jo^n Nisbet of DirletcHd^ 
his Majesty's Advocate.. 

The indictment ^ets forth, that tlie prisoners lived 
in the house with the deceased,t and waited on him 
at the time of his death, and for some, months pre% 



* No scarcity of witnesses at the time the deceased expired.— 
This offspring of ignorance and faparbartsniy the refusing to admffc 
women as witnesses, unless none other were to be had, was a rule 
of the law of Scotland pfeTious to this century. 

t Records of Justiciary, Jamiary 17, IGT^r • 
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c&ding. The deceased was aa unmarried persdD, ifi?6 
ntxtd had nobody liiving in the house with him but ^"^^^ 
the prisoners, who peilBdioiisly abused the trust re- 
posed in them. When their master was counting 
his fDoney» having the room doc^ shut upon him, 
they were in use to rap at the door, and, when he 
opened it, they sUpped in and st(^ part of his mo^ 
ney. The season was very sickly: a flux, in particu- 
lar, raged wkh such violence, that many died dF it 
daSij'^ and it was deemed so contagious^ that those 
who were not infected were afnud to approach the 
tkk from the danger of infection* The prisoners 
conspired to bring this disease upon their master.-^ 
They consulted one Kennedy^ apprentice to Thomas 
Heiurysoii, apothecary in Edinburgh, m the month 
q£ October or November preceding,, and got from 
hifl^ somo purgative powders and drugs^ whAch they 
admuMstered to the deceased in his driidc and other- 
wise^ The first pvr^ng powder wrought slowif. 
They then goC a white powder, which operated to 
their wishes^ so that the deceased had recourse to 
Hugh Brown, apothecary, his ordinary medical ad'* 
viser. The prisoners took advantage of the skkness 
they had brought on him» by combkiing to steal bis 
money and j^els, which he kept in an iron chesc. 
That they fioight ^eat with the greater security, they 
aha applied to Kennedy for intoxicating, or sopi^ri- 
fmms draughts; obtained from him a medicine which 
he c^ied syrup of peppy, and gave it to their master 
when be was bad, and keeping the house, without; 
his knowledge, or that of B^owa his apothecary. It 
was mixed in his drinks and he fell in a deep sleeps 
They took. out bis keys, opened his diest, carried off 

X 
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1676 a. large gold chain, gold bracelets, a' gold ring with 
a blue stone, two pieces of gold^ twelve of silver, 
and five purse pennies^ silver buttons, broatches, and 
various other articles. They then got from Kennedy- 
several drugs, which he called powder of jalap, and 
crystal of tartar, which they gave to their master. 
Clerk told Kennedy, that their master being ill, they 
had stcAe several pieces of coin from him, and that 
there were three bags of money in his chest; that 
they were resolved to take some of it, and would 
give Kennedy a part. They gave the jalap and the 
tartar to their master to counteract the effect of 
Brown's prescriptions. 

On the Wednesday preceding their master's death, 
which happened on Monday the 15th of November, 
1674, Anderson's friends visited him, and hetcM 
them he was greatly better. On this, the prisoners 
fearing his recovery, and that be should discover 
their practices, came to a positive* resolution to mur- 
der him, communicated it to Kennedy^ and sought 
poison from him to effect their purpose. But Ken- 
nedy would not give poison, saying the body would 
swell, and so they would be discovered; but he would 
give a powder which would do the business slowly, 
and which he would engage would kill their master 
in a month. They got a powder accordingly, which 
Kennedy called powder of jalap, but which, either 
in quality, quantity, or frequency of being adminis- 
tered, was truly poison. Oa the five days immedi- 
ately preceding his death, the ^prisoners, and their 
associate Kennedy, held frequent consultations in the 
shop of Kennedy^s master, in the house of the de- 
ceased, and in the King's Park. They gave Kennedy 
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part of what they had already stolen, and promised 1676 
^im an equal share of their future plunder. On Sa- ^^^^^ 
turday night^ the deceased was so/Vvell, that his apo- 
thecary said he would not visit him next day. On 
.Si^nday he was not thought near death, but rose, 
dressed himself, and supped in his usual stile. On 
Sunday night, the prisoners mixed some drugs in 
conserve of roses that had been prescribed for him 
by his own apothecary. These were 'so poisonous 
th^t he died on Monday morning at ten o'clock, — 
At (ii^e o'clock, their master called for the bed-pan, 
which they gave him. They then ran to the iron 
chest, iilied their hands with jewels, goods, and mo- 
ney^ belonging to their dying master, and did not 
look near him till about eight o'clock, when they 
found \nm speechless, the white of his eyes turned 
up, and the bed swimming around him. They then 
called in the neighbours to see him die. 
^ Both the prisoners emitted confessions correspond- 
ing in,^neral to the charge in the indictment. They 
added, that, before they conceived the idea of giv- 
ing their, master drugs to bereave hioi of life,, they 
had frequently been in use to infuse powders in his. 
drink, which made him outrageously drunk, that 
they might make bport of him in his drunkenness; 
a dreadful lesson to beware of the fir^ steps in vice. 
Had they not infusec^ powders to make their master 
drunk, in order to gratify a barbarous,,, apddisre* 
spectful cnirth, the ide^ of taking away his life by si- 
milar means would not have occurred to them. They 
were convicted, and sentenced, on the 8th of Febru- 
ary, to be hanged at the Cross of Edinburgh on the 
1st of March, and their moveable goods tp be forfeit* 
c4 
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1676 The trial of Kennedy, the apothecar/s .^prentice, 
^^'^^for furnishing the medickieS) was brought on iip^ft 
the 22d of February, 1676, and* after various^ ad«- 
5oomnients, and a tedious confinement of elghleea 
tnonths, he, on lus own petition, on the SOth of Itt* 
)y, 1677, was banished for life* 



James Grayy Lkster* in DaUceiik^ fir Ute MurMr 
(^Archibald Murray ^ Gentleman of kk M(^est^ 
Troop of Guards. 

1678 The pri^oner^ by profession % dyer, was a lieute^ 
^^"^^ nant in the Duke of Lauderdale's raiment of \^ 
thian militia. It happened that thb corps, and the 
troop of guards to which the deceased belonged, 
were quartered at Glasgow, The prisoner ^vas pro« 
secuted at the instance of 6ir William Murray of 
Newton, father to the deceased.! The indictment 
set forth, that the prisoner and the deceased, in com* 
pany with some others, were drinl^ing in the house 
of James Grown, bookseller in Glasgow. The de^ 
ceased retired, the prisoner followed, and, conceiv«r 
ing deadly malice against him^ j^led liim with a 
smallsword. 

Mr. John EUies appeared as counsel for the prison* 
er* He said that, deadly malicei being charged against 

* Dyer. 

t Rec. of Jast* 10th June, 1678. FountainhaU's Decisions^ 

vol. !• p. It 
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die prisoner, it was incumbent on the ptirsner to 1678 
prove Ast quality in the indictment. That, if any 
homicide was committed, which, however, he de- 
nied, it was done in self-defence. The prisoner and 
the deceased had no previous quarrel; they had not 
even the most distant acquaintance till the night on 
which the deceased expired; and the inferior station 
of the prisoner made it presumable that the deceased 
was the aggressor. He offered to prove, that the 
prisoner had received prov^iking language from the 
deteased: that, after the death, the prisoner, far from 
' denoting guilt by flight, came back to the company, 
and sat with them for two hours; and that another 
person was present at the scuffle, with a drawn 
sword, by whom the wound might be given. He 
insisted, thit jurymen "were unfit judges to determine 
upon circumstantial evidence: that the Privy Coundl 
Were wont, in matters of this sort, to take previous 
cognition; and th^y did so, particularly in the case 
of Thomas Menzies; and he prayed the Lords of 
Justiciary to make previous inquiry into the circum* 
stances. 

Sir Rohert Sinclair, counsel for the pursuer, answer* 
0d, that it being libelled that the prisoner did kill the 
deceased, was in itself relevant, if proved to convict 
the prisoner, without any proof of malice, * that being 
^•no necessary qmJification of the libel, but the tvordsi 
* qfsHle.^ And in our law ihere is no difference as 
to the crime, or the punishment of death, and con« 
fiscation of moveables, whether the kitting proceede4 
from malice preconceived, or upon sudden rencoun- 
ter or chaudmeil; for a slaughter being committed, 
it must be presumed to be don? out of inalice; that/ 
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1678 as to drawing a conclusion of self-defence from the 
^■"^^ circumstances of thb case, these circumstances were 
altogether frivolous; for, although the act 1661, 
chap. 22. sustained the plea of self-defence, yet it 
could only be admitted salvo moderamine inculpatae 
tutelae. 

Mr. EUies, in his reply for the prisoner, persisted 
that a jury was very unfit to judge on a circumstan- 
tial proof, and requested the Lords to appoint a pre-, 
cognition to be taken* 

The Lords found the indictment relevant, and 
that there was no necessity to lead a separate proof 
tb establish forethought malice. 

The following circumstance gave rise to the quar- 
rel: The parties being heated v ith wine, the quarrel 
arose from the prisoner's saying, * That a lieutenant 
^ to the Duke of Lauderdale was as good as to ride 

* in the King's guard.' On this the deceased storm- 
ed, called the prboner base iFeliow, to compare him* 
s^lf with gentlemen, and g^ye him thfi Ue, 

THE PROOF. 

George Murray, gentleman of his Majesty's troop 
of guards, deposed, he v/as drinking in the house of 
James Brown, in company with the prisoner, the 
deceased, and others. The deceased gave the pri. 
sonerthelie. Within half an hour thereafter, the 
prisoner and the deceased left the room, and the de- 
ponent sent one Thomas Hamilton to enquire after 
them. Instantly Hamilton and the prisoner return- 
ed, and the prisoner, wiping his sv/ord, said^ * fl^ 

* fiad given him it* 
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James Hamilton of Little Preston deposed in terms 1678 
of the preceding witness, with' this variation, that ^"'^^^ 
the prisoner said, * He "toas qfifaid he had done it/ ' 

Edward Watson saw the prisoner and the deceas- 
ed fighting with drawn swords; the deceased went 
to a bookseller's shop to look at his wound, stagger- 
ed, and fell on the street. 

Lieutenant Joseph Douglas heard the prisoner, pa 
being taken Into the guard, say, he had parried two 
or three thrusts made at him by the deceased. 

John Bain heard the prisoner say, the deceased had 
made three or four thrusts at him. 

John Paterson, gentleman of the guards, heard 
the prisoner acknowledge lie had killed the deceased, 
and declare, that, if it were to do, he would do it 
again. 

Ensign George Murray heard the prisoner say, the 
deceased and he had been combating, and that he 
was sorry th« wound was not through the deceased's 
heart. 

Thomas Hamilton deposed, that, after words had 
passed between the prisoner and the deceased, they 
went down stairs together and drew: he heard the 
prisoner say, he was afraid he had killed the deceased. 

Hall, the surgeon, deposed, that the wound and 
the prisoner's sword tallied; the wound was ten inch- 
es deep, and the deceased died of it in forty-eight 
hours. The prisoner sent for the deponent the day 
after the combat, and desired him to use all means 
under heaven for the deceased's cure. 

The jury pronounced the following verdict:— 
' Fin'd the prisoner did commit the said slaughter 
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1678 < iipoD the deceased ArdUMkl jkfiirny^ and thak-^SA 
' one vote. As to the Beeood panyf^hkhflfMiiiik 
^ pannel's selfdefence, the Mftise-finds^ia wchtfcpig 
^ proTes; bat^ oo the cotttnrjr that* die fouMebmU 
^ the deceased came both out fron-the ooof&wf^ 
< most likely upon one and the waodeMBiB;^ lie 
was sentenced to be beheaded at Uie-OrasMittiiut 
on the Sd of Jolyy and his moreables to be focfi^odi 
Much interest wae used to obtain him a pa{doii:'.tluk 
Privy Council granted faun a shovtfe^te^ bot, aa 
the DttLe (rf Lauderdale declined ta interfere In jdIm 
taining him a pardon; the sentence was executed oa 
the 19th of July, and be sufiered with great xesdii« 
lion. • • * ^" .. 



John ChisUe qfDabyyJbr the Murder^ tfHie ItigbJt 
Hon. Sir George Lockhart ofCamwaih^ Lord Pre- 
sident qftius Courts Session^ and Member qfhis 
M4^t^9 Prmg (kmneiL 

1689 1 HE prisoner was brought to trial before Sir Mag- 
^■"■^^ nus Prince, Lord Provost of Edinburgh^ a& High 
Sheriff withm the city» and James Graham^ John 
Charteris, Thomas Young, and WiUiam Paton^ baiJk^ 
ties; the murder having been committed within the 
city. 

The prisoner was brclught before the Lord Pro» 
vost on the 1st of Aprils 1689, to be exammed con* 
cerning the murder of Sir George Lockhart, com^^ 
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ttiitted on the day precedmjgk Sir John Lockhart of 1689 
Castlehilly brother, and Cromwell Lockhart of I^e, ^'""'^ 
oqAew o£ the deceased, appeared in Court, and, in 
didir own name, and in that of the. children of the 
deceased^ gave in an act of the meeting of Estates of 
Fariiamentt passed that very day) of the /dllowing 
purport: That the Estates having considered the sup- 
plication of the friends of the deceased Sir George 
Lockhart, for granting warrant to the ma^tratea 
of Edinburgh to torture John ChisUe of Dairy, per- 
petrator of the murder^ and WiHiam Calderwood, 
vriter in Edinburgh, an accomplice; therefore, i?i 
respect (^the notoriety of the murder^ and of the ex- 
traordinary circumstances attending it, the Estates 
appoint and authorise the Provost and two of the 
baiilies of Edinburgh, and likewise the Earl of Errol, 
Lord High Constable, and his depute9, not only, to 
judge of the murder, but to proceed to torture* 
ChisHe, to discover if he had any accomplices in the 
ccime. And they appoint two of each benchy^ viz. 
the Earls of Glencairn and Eglinton; Sir Patrick 
Ogilvie of Boyne, Sir Archibald Murray of EUack- 
bctrony. Sir John Dalrymple, younger of Stair, and 

■ * By the act and declaratioa which the Estates of Farllament 
passed, just ten days after this trial, declaring King James to have 
firfauked the crown, by illegal assumption and exercise of po\ver« 
they declared, * That the use of torture, widiout evidence, and 
« in ordinary crimes, is contrary to law.* Act of Estates, llih 
April, 1684'. 

t The Scottish Parliament composed but one house. It con- 
sisted, after the Revolution, of three classes, the Temporal Peers, 
the Barons* i. e. knights of , the shire, and the Burgesses, or re- 
presentatives of the r^val boroughs. 
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1689 Mr. Willbm Hatnilton, advocate, assessors to tliestf 

^"""^ judges. The Estates, at the same time, dedtre, that 

this extraordinary case shall be no precedent to war^ 

rant torttire in time comings nor argument to ratify 

it as to the time past. 

The Lord Provost tl^en entered a^protest, that thhr 
act of the Estates of Parliament should ndt infringe 
the ancient liberties of the dty; and Mr. Darid 
Drummond, advocate, one of the Earl of ErroPs 
deputies, protested, that the Lord High Coi^stable'a 
absence should not aiSect bis right to juc%e itk the 
like cases, the murder having been committed dur^^ 
ing the meeting of the Estates. Being desited ttf 
concur with the magistrates in sitting on this trials 
he refused to sit, unless the Earl of Errol, ac his de-p 
pUties, were sole judges. 

The prisoner was then put to the tortmre, and de* 
dared, that he was not advised to the assassination 
of Sir George Lockhart by any person whatever; 
that, when at London, he told James Stewart, ad^ 
vocate, that, if he got no satisfaction from the Pre* 
sident^ he would assassinate him; and told the sam^ 
to a person there, of tbe name. of Callender, and to 
Mr. William Cbislie, his uncle. He confessed that 
he charged his pistol on Sunday mornings and went 
to the New Kirk, and having seen the President 
coming from the church, he went to the dose where 
the President lodged, followed him, and, when just 
behind his back, shot him: that he was satisfied when 
he heard of the President's being dead} and, on hear- 
ing it, he said, ^ he "was not tised to do things by 
^ halfsJ He also confessed, that, when at London, 
he walked up and down Pall-Mall with a pistol be- . 
neath his coat, lying in wait for the President. 
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. Jbe indictment sig^inst- the prisQQer was raised at 1689 
the instance of J[ohn Gibson, procurator-fiscal of the ^^"^^ 
qtjr of Edipjp^rgb^ of ^ir John Lockhart of Castle- 
hiii^ ^nd Cromwell Lockhart of Lee. It set forth, 
that assassination, murder, and n^ian^slaughter, were 
Qontnury to the laws of God, nature, nations, and the 
la^vsra^d acts of Parliament of this kingdom: that, 
nevertheless, the prisoner had, of forethought felony, 
vichout the least provocation, murdered Sir George 
Lpckhairt in the manner already mentioned: that the 
prisoaer was caught red-hand,* by a multitude of 
wi^iesses, before whom he boasted of what he had 
4(me^ as if it had been some grand exploit: by all 
wUc^ be wa$ guilty of murder, or at least was art 
export accessary to the same; for which he ought- 
to be punished with death, and his moveables con* - 
fiscated» 

The jury consisted of ten landed gentlemen and 
five merchants of Edinburght 

The prisoner judicially confessed the crime libel- 
led, and declared that he committed the murder be- 
cause he thought the deceased had given, an unjust 
sentence against him. Being asked, ' If it was not 

* a sentence pronounced in favour of his wife and 

* children for their aliment? he declared he would 
^ not answer to that poiqt, nor give any account 

* thereof/ 



* Red-hand is a term in the Scottish Uw, signifying a crimi- 
nal's being caught in the fact. j4rt and part is a)so a tenn in 
our lawy denoting that tht person to ^om it is applied h aiding 
and abetting in the case, jirt and pari is a translation o£ ope et 
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(689 Witnesses were then adduced, who deposed as 
' 'follows: 

James Stewart, advocate, deposed, that, in the 
month of September or October preceding, the pri- 
soner discoursing with him concerning the injustice 
done to the prisoner in a decreet-arbitral pronounced 
by Sir George Lockh?irt apd Lord Kemney, in favour 
of his wife and children, for an aliment, said, he 
was resolved to go to Scotland before Candlemas and 
kill the President; to which the witness answered, 
it was the suggestion of the devil, and the very ima- 
gination of it a sin before God, To this the prisoner 
replied, * Let God and me alone; we have many things 
* to reckon betwixt uSy and we will reckon this too.* 
The witness told this to many, and understood that 
the President was informed of the prisoner's menaces, 
but despised thenif 

Mr. William Chislie, writer to the signet, deposed. 
That he had not s^en the prisoner since April, 1688, 
who then expressed his resentment against Sir George 
Lockhart, threatening to assassinate him for hsfving 
decreed an alimept of ITOO nierksi^ yearly to the 
prisoner's wife and ten children. The witness told 
the President of it, but he despised the threat. 

Mr. Daniel Lockhart, advocate, and Mr. Alexan- 
der Walker, student ot divinity, saw the prisoner 
shoot the deceased. They seized him, and the latter 
of these witnesses assisted in carrying him to the 
guard. When seized, the pri^opep sai4» • he l\ad 
^ done the deed, and wp^ld not fly, znd that w^ ^o 
[ learn the President to do justice.* 

• About jC93 Sterling. 
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Sir David Hay^ doctor of medidne, was going to 1689 
visit the President's Lady. As he entered the close,* ^^^^^ 
he saw the President stagger and fall to the ground. 
He bled at the mouth, was . carried into his house, 
iaid upon some chairs, and immediately expired. He 
saw John Baillie, surgeon, probe the wound. The 
ball went in at the back, and out at the right breast. 

The jury all in one voice, by the mouth of Sir 
John Foulis of Ravelstoun, their chancellor, (i. e. 
foreman,) found, by the prisoner's judicial confes- 
sion, that he was guilty of the murder of Sir George 
Lockhart, &c. &c.; and by the deposition of wit* 
nesses, that he was guilty of ^ murder ^ out of fore* 
* thought ftlofny.* The verdict was subscribed by the 
whole jury. 

The Lord Provost and Baillies of Edinburgh sen- 
tenced the prisoner to be carried on a hurdle from 
the tolbooth of Edinburgh, to the market^cross, on 
Wednesday the 3d of April instant; and there, be- 
tween the hours pf two and four of the afternoon, 
to have his right hand cut off alive, and then to be 
hanged upon a gibbet, with the pistol about his 
neck, with which he committed the murder. His 
body to be hung in chains between Leith and Edin^ 
burgh; his right hand fixed on the West Port, and 
hb moveable goods to be confiscated* 

Besides Sir George Lockhart, two other of the 
supreme judges in Scotland have been murdered: all 

* It was the close on the south side of the Lawnmarket, now 
f^Ued.the Sank Close, from the Bank of Scothmd being tliere. 
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1689 of them on accQuot o£ causes to which they were 
either party or j\idge. Robert Galbraitb, parsoa of 
Spot, one of the Seoators of the CoUegc of Justice^ 
on the 18th of February, 1543, was murdered by 
John Carkeitill, and his accomplices, on account of 
some favour shewn to Sir William Sinclair of Herd* 
manstoun.* As the records of Justiciary for that 
year are missing, I know not whether the murderers 
were brought to punishment* John Graham, parsoa 
of KUlearn, and one of the supreme criminal judges, 
married the widow of SandUands of Calder, who wa$. 
amply endowed by her former husband* Graham 
commenced and carried a distressing jaw-^suit against 
young Sandiland3, hisstep«son; and Sir James San^ 
dilands, uncle and tutor to the young gentleman^ 
assisted by a body of his friends and followers, in re-t 
venge murdered Graham in Leith*wyndt one of the 
principal avenuen to the city of Edinburgh^ on the 
fint of February, l$99» The perpetrators were nei« 
ther brought to trial nor punishment. But seven 
years after, the grand-father, or grand-uncle of the 
great Montrose, attacked Sir James Sandilands with 
an armed force, as he was going into the Court of 
Session; and, after obstinate resistance, left him 
desperately, and, as the assailants thought, mortally 
wounded* By a late statute, to kill any of the Lord? 
of Session, or Justiciary, when in the exercise of 
their office, is declared to be high treason. 

* Books of Seckraatf 13th Febm^rji 1543. MSS. Memoirs 
of the family of Herdmanstoun« Johnsioni Historia Rerum ^ri-' 
ianrncaruntf p, 172, 253. Annae, An. 7. cap. 22. 
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John Master (ffTarhett^ Ensign Andrim Mowat^ md 
James Sinclair ^ Writer in Edtnhurghyjbr the Mtar* 
def ofEtias Poiret Steur de la Roche. 

XhC prisoners wtfe indicted %t the instfttit^ of I691 
Oedrge and Isaac Pdlfetd, l^uf 9 de la Roche^ French*. ^-''^ 
meti, Prdtestant refugees^ and gentleirien of hia Ma* 
jeny's troop of guards^ and of Sit WiUiam Lockhart, 
Soticitof'-Getietali The indictment contained a 
charge against the prisoners, of entering, on the 
eighth of the preceding month of March, abont 
twelve at night, into the bed-chamber of George 
Poiret,* one of the pursuers, while he lay sleeping 
b bed, in the house of John Brown, vintner, Leith, 
in which house he was quartered, and giving him 
Wounds to the effusion of hb blood: that, upon their 
being removed out of the room^ they returned, and 
endeavoured to break open the door. On this George 
rapped on the ceiling of his room for his two bro- 
thers, who slept in the room above, to come to his 
assistance* They came accordingly, half clothed, 
and totally unarmed; and the prisoners, all of whom 
were armed, did violently assault tliem, ^ve them 
many wounds, and run the deceased Elias Poiret 
through the body with a sword, of which he instant-^ 
ly died* 

The prisoners recriminated, by presenting an in- 
dictment, at their instance, diarging the Sieurs de 

♦ Records rf JuMiciaty, 18th August; 1691. 
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1691 la Rocbe with assassination and murder. It set fortti^ 
^^'^^ that the Master of Tarbett, Mowat and Sinclair, <hi 
the night libelled, were obliged, by a heavjr storm, 
to take shelter in Brown the vintner's house. While 
they were sitting quietly at the fire*side in the hall, 
drinking some ale, till beds should be got ready for 
them, George, Isaac, and Elias Poirets, and James 
de la Massie, another Frenchman, having formed a 
conspiracy to murder them, entered the hall with 
cocked pistols in their hands, and swords under theijr 
arms; the Master of Tarbett, and his companions^ 
being then totally unarmed. They fired two pistob 
loaded with ball, at the Master of Tarbett, and then, 
with drawn swords, attacked the company, who 
were much wounded, by parrying the thrusts with 
their hands; and, in the scuffle, there being but little 
light in the room, the Sieurs de la Roche did mur- 
der the deceased Ellas Poiret, their own brother. 

After long arguments, which it is unnecessa||f to 
transcribe or abridge, the Court sustained the ^bel 
against the Master of Tarbett, Mowat, aDd;3inc||ir; 
and found the defences offered for the Frenphiitoa 
relevant to set aside the indictment against th(: lat« 
ter. 

The jury were. Lord Bargenie, William Baillieof 
Lamington, James Nlcolson of Trabroun, Sir Ro- 
bert Gordon of Gordonstoun, Thomas Hay of BaU 
houssie. Sir George Sutty of Balgony, Sir William 
Ker of Greenhead, John Keirie of Gogar, John Scot 
of Rhynolds-bum, William Calderwood of Pittedy, 
Sir William Binning of Wallyfoord, Sir James Flem- 
ing of Rathobyres, James Scot of Bowhill, Sir 
J;^mes Dick of PriestCeld, and Peter Wedderburn of 
Gossford. 
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Ihe prigDoen: objected to iOm receiviag of Jan^ U^^i 
de 1» Maskie as a) \ntiie$^ on account of iiltemperale ^''^ 
^Sfmanooi of mattce dstdt resentmeDf} and the fact 
bcing.pnyrady tlM wiifness wasurepdkcL 
< -CStaix^iuK Erskioey laite servant to John Browir^ 
vntser^ Ktttkgatoi, Lekh, deposed, tliat the Master 
^ Tarheit vmit ixax) George Poiret's ckafmber after 
tweftv* at mghty and the deponent h^anlng z> little' 
oMse M df^ckainbev, \9iecit' in with a caddie^ and saw 
tiftt lUtaNM ctf Ta^bett standing at George Poiret^si 
hwAwd i/ SMid the si^ George sitting up^ n^ccd in his* 
hvtj 4lfeifeedM:totlies* aft! his feetl, his night cap ofiv 
and a lktfe« &Pop of U[(»od on bis cheek* They were 
ipAaUng FMRch tog^ther^ aivgry like;- the deponent 
tsAeJt far Unskgtk Mowac^ wh^ was sitting at the firew 
nd» isi' tlsr baiV f^ she thought hinv the soberest of 
^^ iUMOpaty; aV the' some time, slie could not pro- 
xroiuice Tlof ^ tSiein drunlo* Upon; Mowat and an- 
other peMoa^Si «oiiii»g^into<di6 roomv tible Fnendinaan^ 
todt down h&>si«9^rdvwhidr these ewo* and) tile Mas- 
ter of Tai^tt foitced out of hi$ handv Sbe saw nor 
bbi^ a« tHat time, bu« entreaCed-Mowat to* take the 
Masl^r> oi Tai^tt and^ the other person out ot thc> 
Moan,* u^itb was: done accordingly;; and the other 
person, ivko mts none of the prisoners^, carried the 
Fitenchm^ V ^word Vi^th him out c^ the room isito 
thehaU. Mowat desired the witness! ta keep the 
ddor close, and nfone' of them should come back 
agaiiai I^Tone 06 theH) had arms when they were in 
the Frenchman's room, except the sword which they 
had wrested from him, ^ mentioned above; Seoa 
after, the Master of Tarbett (as the deponent sup- 
posed) came back, and rapped once qr twice at the 

Z 
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lG9i door, saying, he would be in» to which she made no 
vw answer. But, before the Master of Tarbett came 
again to the door and rapped, George Poiret got 
put of his bed, and rapped with the tongs on the 
roof of the room; and, in as short a . space as the 
Frenchmen could put on a few clothes, they came to 
George Poiret's chamber door, and spoke French to 
him, but did not enter his room, and then went to 
the halL^ The deponent then heard a. noise in the 
hall, and some folk speaking Scots, and immediately^ 
after heard the shot of a pistol, and saw the smoke, 
but knew none of the people where the pistol was 
fired, save Isaac Poiret, whom she thereupon pulled 
back, and found him with a drjiwn sword in his 
hand, his hand streaming with blood, and his 
little finger almost cut off. As she was coming back 
with Isaac, in order, to get him into his brother's 
chamber, she found a man under her feet in the floor, 
which turned out to be Elias Poiret lying dead. She 
saw a drawn sword or two in the company, but can- 
not specify who held them. She did not see the pri^ 
soners wound any of the Frenchmen, or kill the de- 
ceased; and the deceased's sword was not drawn: 
nor did she see the prisoners in the room after 
the deceased was killed. When Ensign Mowat was 
brought into the room where the dead body lay, he 
did not wax pale, as charged in the indictment, but 
looked very well upon it, desired to see the body, 
and asked the deponent, if she knew who killed 
him? The deponent added, that the Master of Tar- 
bett had seen a coach at the door, and asked her if 
it was to hiine, and to whom it belonged? and she 
answered, it was hired by the Laird of Mey, who 
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was in the house; upon which the Master of T^rbett 1691 
said he would see him; and she shewed him into the '^'^^^ 
room accordingly. The witness farther added, that 
the occasion of the Master of Tarbett's leaving the 
fire-side where he sat, and going into George Poi- 
ret's room, was to follow Jean Thomson, whom he 
Supposed to have gone into that room. The prison- 
ers had laid aside their swords in the room where 
they were to lodge, as had the Master of Tarbett his 
periwig, before they entered Poiret'sroom; and Sin- 
clair, the other prisoner, was asleep in Mey's room 
an hour before the disturbance happened. 
' Jean Thomson, late servant to John Brown, vint- 
iter, aged nineteen, deposed, That, on the night li» 
belled, between twelve and one, the Master of Tar- 
bett being in her master's house, and calling for a 
drink of ale, desired the deponent to sit down by 
him, which she refused, but afterwards she sat down. 
Being called to draw ale, she went to the cellar and 
drew the ale; when she came up, she did not go into 
the room where the Master was, but sat down on a 
chest at a bed-side, where the Master came and sat 
down beside her; upon which she rose, went into a 
room where she used to lie, and boked the door> but 
hearing^a noise in George Poiret's room, she came 
to thfe door of that chamber, where she found Eik 
sign Mowat, the other servant having before that 
carried in a light, on account of the noise. Mowat 
carried the Master of Tarbett and another person out 
of the room in his arms, and, when Mowat was thus 
taking them out, the Master of Tarbett said to him, 
he wotddgo back and crave the gentleman's pardon. 
Spop after, the Frenchmen came down stairs, armed 



Digitized by 



Googk 



169 MUB-GEBL. 

1691 with swocds wd pifttQl$; th^ir swords JQiot drawa at 
^^^^^ tjhat time. Tbey spoke to cheir brother George^ md 
th^n weot .tbrQugh the h^U, Is^ ac Poinet liavii^ tuft 
Bwosddrswn* Tihe Master of Tarbett lud Mowat 
3Evere then in tke hatt; she did not see them hwe any 
arros, j^KMT asaault the Frenchmen. At the^igbt^f a 
dr,awi^ s^word, ^d the CQaunand of her ma8f:ar, who 
by this time was io the Jhall^ site went out to call tbe 
guard, and, as she went down stairs, bear4 ^ shot. 
This witness concurred with the foroier in (lepodag, 
that, long before any disturbance happened, .Sinclair, 
one of the prisoners, was a$leep ifx another roomi 
aod that the Master of Tarbettand Mowat, 09 com- 
ing into the hpuse, laid aside their ^ords in the room 
where they wer^ Co deep* 

Joha Brown » vintper, deposed. That, on the night 
libeUed, he was in bed in a ijttle room 0^ the hall, 
and knew nothing of the disturbaace in his house 
tiU Jean Thomson raf^>ed at ijiis dpon On this he 
rose hastily, aqd heard a great ikoise and crying in 
the haU; andt when he came there, Jhe found Ettas 
Poiret jiying dead, and nobody iu the room beside 
him but Christian Ei^kin?* He went instantly to 
call the guard; and, on his return, when they were 
removing the body, he fo^nd a pistol in the floor, 
snapped and charged, and a sword in tb^ scabbard. 
As he returned from calling the guani» he reused se- 
veral of the neighbours} one of them, Robert Ait-« 
cheson, told him he had ^^m 0Q6 of the miirderers 
pass. Upon this the witness tt)ok ^ candle and lant- 
horn to a fore-stair, where Aitcheson said the mur- 
derer was, and there he foy^d Ensign Mowat, stand- 
ing behind a deal^on a knocking-stone under the fore- 
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stak.^ He was 4eflkred to coioe out, Vut asade &o 1691 
r^ly for n good «paoe. The company and a>»«ta« ^""^^ 
Ues «tbai fureseated mud^Ms to boa, 9p(Mi which he 
(:ame out« tud tiie conqpaoy abd iioastablfis took a 
sword from hiip, vhkh they delivered to the de** 
pQoeQt; isrho, howe^rer^ djd not iee the eword tak^if 
fron fato) he Iwng surrounded bj the peo(4e# Tbe 
awQcd VM maked, lanch hent, aod Moody both m 
Uade aod liik. Ilie imtoess ordered the coimMef^ 
tocaery- llowat.Mraigbt to prbeoif and, aei^t days 
wiiem be west «ith the magistratea to the prboii*h« 
saw Mowat's right hand with a wound on it. He 
WW alao fmeaent whea the eurgeoo coinpared this 
MToird with the hole in the deceaaed'a coat, and tbe 
orifice of tba woiuid: it corresponded with the bote 
in the coat, and the aiirgeon eidd it did the same 
with the wound. The witnesa added, that the Mafi« 
ter of Tarbett came to liis bonee. On hearing that 
the Laurd of Mey and Mowat were there; that the 
coach being ^ne and Che night rainy, he reaolved to 
stay and lie with Mey, the deponent having no other 
boiforhim* The Master of Tarbett ordered his 
servant to go to his todgings, and teUthathe was 
not to be at hornet ^od to hring him dean linens 
next morning. 

Andrew Fairbaim deposed, he was with the con* 
tables when Mowat was sdeed; he came not out till 
tbe muskets were presented* He said he was an un^ 
armed man, but on searching him they found a 



* A knocking-stone Is a stone-mortar, fonnerly mach used b^ 
tlie cemiDOB people for beating th^ husk off barley ere they put 
it qi tbe poc. 
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169 1 drawn, sword under his coat. The sword was bloody 
^^^^ from hilt to pointy and was much bent, and there 
was blood on Mowat's sleeves. When Mpwat heard 
that a man was killed, he desired to see the body, 
for what cause the deponent knows not. On seeing 
ity Mowat said, ^ God knows who has done it/ and 
there was no emotion or paleness visible in his coun- 
tenance. When the Master of Tarbett was carried 
prisoner before the commandant, he was so appre- 
hensive of bodily harm from the Frenchmen, that a 
stronger guard was sent for, to protect him from 
their fury. 

Robert Aitcheson saw the prisoner Mowat come 
out below the fore-stair when desired, did not hear 
him say he was an unarmed man, but saw the bloody 
sword taken from him. The witness supposed the 
blood to proceed from a wound in his hand. James 
Johnston saw the bloody sword taken from Mowat, 
and imputed the blood to the same cause. 

Robert Brown, surgeon, deposed, he was called 
by the magistrates of Leith, on the morning after 
the murder, to inspect the wound. The hole in the 
coat corresponded with the sword produced; but as 
for the wound he could only say, that the dimension 
and figure of wounds alter and contract after ten or 
twelve hours. 

The jury, by the mouth of Sir WilRam Ker, chan- 
cellor, Jbund none of the crimes proved. 

Although I am persuaded that an intelligent, jury 
in these days would acquit the prisoners, yet the ver- 
diet in those times was very uncommon, and I am 
by no means certain upon what principle it proceed- 
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ed. The jury could hardly refuse a dear assent to 1691 
this proposition, that it was Mowat who killed EUas ^"^^^ 
Poiret. The Master of Tarbett was the first aj^gres* 
sor la the scuffle, and his assault on George Poiret 
was such as would have excused any immediate act of 
violence with which Poiret coidd have repelled it^ 
But the situation of the Frenchmen, and that of the 
prisoners, came to be reversed the nioment that they 
sallied forth of George Poiret's room, entered the 
hall, and.assaulted the prisoners with sword and pis- 
tol. As the prisoners were then in actual and immi- 
nent peril of their lives, I apprehend that, supposing 
the killing to be estabHshed in the clearest manner, 
the prisoners were entitled to anacquittal, on the plea 
of selfde^nce. 



John GiUesfie^ Merchant in Glasgow^ John Anderson 
ofDovehill^ and Robert Stevenson^ Glazier in Glas* 
gowy for the Murder of Major James Mensues. 

1 HE prisoners were prosecuted at the instance of 1694. 
Henry Fletcher, brother to the Laird of Sakon, v^v^ 
nearest of kin to the deceased, of Lieutenant-Colonel 
Hume, for the interest of his Majesty's forces, and 
(^ his Majesty's Advocate. It was charged in. the 
indictment,* that the prisooers having conceived 



* Records of Jasdciary, 24tb, 27tb, 31st December, 1694; 
^January, 1695. 
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1694. Btorcaftbafefdtat tbt deccassd, did, od^ did Idtfa cf 
October ptecedfaig:, enver x garden upon the Ijundirof 
ftnnfieli^. ivlxcre they understood tbe deceased was 
leatkicgy asd apai» seeiag him, tliey, or one ^ 
Mbof ol iheitty did dfaithai^ guiie aindpistote atf himv 
and alsescroGk hiiM s blow o«i the heail, which* fhtc* 
tmeilmAxMty oietmm otdier of which woMds^h^ 
iiaiantlif espind Or^atleasc^diacthef wei^guihty 

Tbe defence statscd tm the pri^oQers wa«, that, in 
October lasey hi abeence^ of the Colonel aodLieute-^ 
Bant Colonel lA>rd JLmdsay's ngioMnt, tbev quar^ 
tef ed at Gfasgow,. was commanded by the ^ceased 
Majpr Meozics: that the M^or ralhnaidlf afqprcfaendw 
ed several inhabitants, burgesses of GkBg^w*,; aild 
kept them in custody of the nodlitary on pretence of 
their being deserters, but who really were not such: 
that complaint having been made to the magistrates 
by the persons confined, they desired the Major to 
bring, these persoss bdbre thep^y ihat the con^doiiit 
might be tried conlopm to the act of Puivy CouM^il, 
16th December^ 1692, but the Majpr absohitely re- 
fused to comply with their desire. The magistrates 
issued a formal edict, requiring him to produce tbe 
complaiMfb^ Uil ttM ik^ he Cff^ared with the ttiost 
poificed c0n«e«i^. PrMe^difti^ tthen with the nu 
mosC g^nrtfeness^ ibey dlettanded^ si conference, to 
which the Major hsevimg cOMen^dV ^e Provost^ tm> 
of the baillies, attd Mr. Robert j^arfa, towa-ctorlb^ 
met with- Msgot Men'zries aQd- three' eaptame^ of hi» 
regiment, in the town-clerk's chamber. The con- 
ference begafi with^ tbe Pcovost's deskii^ of the Ma- 
jor that the prisoners might be brought before theni> 
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and Mr. Park, the town*derk, in a very civil man- 1694 
ner, joined in the request. Upon this, an alterca- 
tion between the Major and the Town-deik took 
place; the Major gave him bad language, and struck 
him with a cane, be, the Town-clerk, having no 
weapon in his hand. On this they wrestled, and be- 
ing separated by the company, and while the Town- 
clerk was held by Captain Jarvais of Lord Lindesay's 
regiment, the Major drew his sword, and run the 
Town-derk through the body, of which he died in- 
sta&tly. The Major marched off sword in hand, re- 
paired to the guard-house, ordered his men to charge 
their muskets, drew them up across the street three 
file deep, and set them to guard passes in order to 
favour his escape, mounted horse and fled. 

Upon tJrij, Mr. Francis Montgomery, one of tTie 
Lords of Priry Council, ordered such of the inhabit^ 
ants as cxmld be soonest got ready, to pursue and 
apprehend the murderer. In obedience to thi« or- 
der, the prisoners went in pursuit of the Major, came 
to a garden at Rainfield, where they were informed 
he skulked. On coming up to him, they charged 
him with the murder of the Town^clerk, and desired 
him to yield himself prisoner; but this he refused, 
and opposed them with a drawn sword, upon which 
he was killed. Various arguments in point of law 
were also offered for the prisoners, and much casu- 
istry was likewise advanced for th^ prosecutors* — 
The$e debates occupy fifty pages folio of tl^e criminal 
record; but it were superfluous, or improper, to 
state them here. 

The Court sustained the indiament against the 
prisoners, as rdevanit to infer the pain of death; but 

Aa 
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1694 they also sustained this defence as sufficient entirely: 
^"^^ to cast the indictment, viz. that they pursued the 
Major by order of a Privy Councillor, or of the mat- 
giscrates of Glasgow, proceeding upon the notoriety 
of the murder; unless the prosecutors should prove 
that the Major offered to surrender himself before at- 
tacked by the prisoners. This again they sustained 
relevant to set aside the defence, in respect to such 
of the prisoners only, as did actually Idll, or give 
command to kill the Majorj but by no means to in- 
fer art and part against any of the other prisoners, 
they being versantes in licito. 

THE PROOF. 

Robert Pollock, younger of Milnbourne, deposed, 
he was at Rainfield on the 18th of October last, 
where he saw the three prisoners, but none of them 
had arms except Dovehill, who had a carabine, but 
it was not he who killed the Major^ for the former 
was standing with the witness at the garden door 
when they heard the shot. Upon going up to the 
place, they saw the Major lying on his back dead, 
his face bleeding, and a drawn sword in his hand 
across his breast. Afterwards, when they came to 
Renfrew, he heard the prisoner, Gillespie, acknow- 
ledge he shot the Major; but the witness did not see 
him have any fire-arms in his hand, nor did he see 
Gillespie either receive from, or return any arms to 
Dovehill. When Gillespie first acknowledged that 
he shot the Major, he did not speak of the latter's 
having made any resistance; but, after he was taken 
into custody, he declared, that, if he had not done 
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the thing he did, the Major would have run him 1694* 
through the body. 

Peter Paterson, late baillie of Renfrew, went with 
the three prisoners into the garden of Rainfield the 
night Major Menzies was killed; is uncertain whe«> 
ther all the prisoners had arms, only that Dovehill 
had one or two pistols. He did not see Dovehill 
give a pistol to Gillespie, but, after the Major was 
killed, saw Gillespie deliver a pistol to Dovehill, say- 
ing, * there is your pistoL' Dovehill and young Miln- 
bourne, a former witness, stood at the garden door, 
while the deponent going forward with the two other 
prisoners, Gillespie and Stevenson^ came up with the 
Major, and one of them said to the deponent, ^ Bail^ 
^ lie, here is a man.' The man caUed out, ^ What 
^ is the matter. Sir?' to which the witness answered^ 
there was a man shin in Glasgow; that the slayer 
was supposed to be skulking hereabout, ^ and if you 
* be the man, God Almighty forgive you.' The 
person replied, ^ it is none of your business.' One 
of the prboners then called out, ^ DovehilU l^ere is 
' the man.' The Major cried with an oath, * Whajt 
^ have the rascals ado with me-^' immediately drew 
his swordy and advanced upon th^m in great rage^ 
the deponent and the prisoners retreated; he then 
heard a shot, but knows not whether it came frpm 
GiUespie or Stevenson, When he retm:ned, he saw 
the Major lying on his back dead, and bis. sword in 
his hand, lying across his br^asti 

Captain Jarvais, of Ix>i:d Lindeaay/s regiment, ^ 
witness adduced for the prisoners, >yas present at th^ 
conference betwew the Provost of Gjasgo\y apd Ma- 
JQF Menzies. H§ fe^rd the Rlajoc caJJ the Tow^^ 
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1694 clerk ^ a fool/ and the clerk answered him, * he was 
^"'^''^ * but an ass/ Upon this the Major struck the clerk 
over the head with his cane, and the clerk return- 
ed a very severe blow with his fist. The company^ 
separated them, and the Major drew his sword^ 
made a thrust at the clerk, who immediately cried 
out he was wounded, and clapped hb hand on the 
wound; and, as he was going to another room, the 
deponent saw the clerk fall, and lie on the floor. 
The witness went to the guard-house, but found the 
Major was fled. The clerk had no arms* 

Simon Tennent, one of the baillies of Glasgow, 
heard the Major call the Town-derk a fool, and the 
Town-clerk call the Major an ass; saw the Major 
strike the former with his cane. The parties then 
grappled, and were separated, when the deponent 
saw the glance of a sword pointed towards the clerk, 
who immediately cried out, ^ a surgeon,' and died 
in about seven minutes. He was told by ail the com- 
pany it was the Major who killed the clerk; and the 
latter, at the time of his death, had no arms, not 
even a staff, in his hand* 

James Gemmill, junior, merchant in Glasgow, on 
the day Mr. Park was killed, saw the Major come 
out of hls>the Town-clerk 'S chamber, in haste, watit* 
ing his wig, and his sword drawn; saw him wipe 
his sword with the lap of his coat, and return it into 
its scabbard. Before the Major could arrive at the 
guard-house, whither he was going, the deponent 
heard that the clerk was wounded, and theo was 
told he was dead. 

Captain Lindesay, of Lord Lindesay's regiment^ 
was present at the scuffle between Major Menz^ies and 
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the Town-clerk; saw the Major's arm ia the attitude 1694 
of pushing with a sword; and, immediately after the 
lounge, the clerk cried he was wounded. The for- 
mer left the room without his wig; the deponent 
took up the wig and fdlowed, accompanying the 
Major to the Gorbals, where he took horse and fled. 

William Napier, Provost of Glasgow, was in the 
Town-clerk's chamber the day he was killed. Upon 
the notoriety of the murder and flight, he gave or* 
ders to the three priwnars to pursue and apprehend 
die Major. 

Mr. Francis Montgomery, one of the Lords of 
Privy Council, deposed, that, on the day of the muiv 
der^ he was applied to by the Provost and Magistrates 
of Glasgow, to concur with them in securing th^ 
peace of the city, whidi was in an uproar. The da- 
ponent went to the Town<lerk's chamber, whose 
dead body he found lying on the floor, and every 
body crying that Major Menzies wag the murderer. 
The deponent concurred with the Magistrates, in or- 
dering Dovehill, then in the room, to take some of 
the honest town's-folk along with him, and to pur- 
sue and apprehend the murderer; upon which the 
people dispersed peaceably. 

The jury unanimously found the indictment not 
proved, found the prisoners' defence in terms of the 
interlocutor proved; and found it not proved that 
the Major offered to surrender himself, upon which 
the pri^ners were dismissed from the bar. — ^They 
had little regard for the Major's memory who raised 
so absurd a prosecution. 
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George Cumnung^ Writer in Edinhurgh^for the Mur^ 
, der of Patrick Fakonar^ Soldier in Lord Linde^ 
sajfs Megiment. 



695 X HE in<£ctixient set forth, that the prisoner, being 
"''^^ upon the street of Portsbui^, a subnrb of Edin- 
burgh, on the 5th of the preceding month of Sep- 
tember, between nine and ten at liight, the deceased 
Patrick Falconar, and other two soldiers of Lord 
Lindesay's regiment, walked peaceably by' him in 
the way to their quarters^ when the prisoner gave 
the soldiers opprobrious language, and, without any 
just provocation, drew his sword, with which he 
maliciously run the deceased through the body, of 
which he died within twentypfbur hours. 

The parties were pretty much agreed as to the 
facts which gave rise to this prosecution: That the 
prisoner, entertaining a notion that the soldiers had 
made a rude answer to hb companions, who in- 
quired of them what o'clock it was, gave the soU 
diers abusive language, upon which they went up 
to him, and attacked him with their drawn bayo- 
nets:* that the prisoner received them with a drawn 
sword, and, after some skirmishing, killed the de- 
ceased. 

Defences were made by the prisoner's counsel, 
and answers by the public prosecutor; but as, in a 

* Rqc.of Jusu lltbi 18tb| 20th| 21st November, 16^. 
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subsequent trial,! I shall have occasion to treat as 1695 
fully as the nature of this work will admit, of the ^""""^ 
distinction between murder and manslaughter by the 
law of Scotland, of culpable and casual homicide, of 
killing upon provocation, or in self-defence, I shall 
here state only the heads of the defences, and an- 
swers that were made in the course of this trial.— « 
It was alledged for the prisoner, Imo, That he enter- 
tained no malice prepense aglinst the deceased; and 
that this was but an accidental rencounter; 2dOj That 
he killed the deceased in self-defence; 3/^, Whereas, 
it was argued, that, when the deceased, and his fel- 
low soldiers advanced upon the prisoner with drawn 
bayonets, he should not have received thenii with a 
drawn sword, but should have endeavoured to ap- 
pease their fury, or should have fled; it was answer- 
ed, that argument and entreaty were very unequal 
weapons to contend with pointed steel; and that there 
was no obligation on the prisoner to fly. It was re- 
plied by his Majesty's Advocate, that there was no 
necessity for charging the murder to have been pre- 
meditated; for manslaughter, in the eye of the law, 
did in itself imply guile and malice, unless the con- 
trary was proved. 2rfo, That the plea of self-defence 
was only competent to him who sustained a wanton 
attack, not to one who, by provoking language, had 
drawn the attack upon himself: that the prisoner 
was the cause of the quarrel, had given rise to the 
injury, and was thereby debarred from pleading self- 
defence against an assault instigated by his own inso- 
lence. 

* Trial of Carnegie of FInhaven, for the murder of the Earl 
of Strathmore* 
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fm THE PROOF. 

Jamta Porteous, apotheotry in Edinburgh) deposed^ 
that, in the beginning of Sq)tember last, he was one 
evening in the street of Portsbnrgb, between nine 
and ten o'clock, in company with three other per* 
sona, of whom the prisoner was one. The prisraiar 
went to a house to call for his doak, and the de^ 
ceased, with two other soldiers, came up with the 
deponent and bis companions, who asked at them, 
^ what o'clock it wa^ He cannot be positive what 
answer they made) but the prisoner, who was a 
little way behind them, called the soldiers sons of 
whores and sons of bitches. The soldiers asked what 
he said, and he repeated the words, calling, at the 
same time, to bis companions to beat the soldiers* 
The soldiers then-tlrew their bayonets, passed by the 
deponent and his companions, and went up to the^ 
prisoner, who advanced to them, and, when he was 
within sword's length of them, drew it, and, within 
a quarter of an hour, the deponent beard one cry. 
Murder! That same evening he called at the prison^ 
er's lo<%ing, whom he found in deep concern, de- 
claring he had given the soldier a stab, and he wa^ 
afraid it would prove mortal: at the same time be 
drew his sword, and spit upon it, endearouring to 
wipe the blood off it. The prisoner came nei^t morn^^ 
ing to the deponent's chamber, told him he bad beefif 
at Lauriston, and there was very bad new^; the sol^ 
dier was dead. 

John Hall, writer. in Edinburgh, was retun^ing 
from the country one evening in the beginning of 
September, with the prisoner and other two corn- 



Digitized by 



Googk 



MURDER. l^S 

radcs. When they came nigh the West Port, the 1695 
prisoner went to a house for his cloak. In the mean 
time three soldiers came up with the deponent and 
his companions. He cannot be sure what answer 
the soldiers made^ when asked what o'clock it was; 
but the prisoner called out to them, * Ye sons of 
* whores, what answer is that to give to gentlemen?* 
On this the soldiers drew their bayonets, passed the 
witness, and went up to the prisoner. In a little 
he heard the clashing and saw the glancing of swords; 
upon which he went up to the combatants, and re- 
lieved the prisoner of one of the soldiers with whom 
he was engaged; and, very soon after, he heard one 
cry Murder! He then went off; and, in his way, he 
called at the house of one Widow Lindesay, who told 
him that the prisoner had been there with his sword 
drawn, and had left word, that he had gone home, 
whithar the witness followed him. He found him 
sitting penrive and exceeding sorrowful, expressing 
his fears that the soldier had got a mortal wound. 
The deponent saw blood on his sword, went with 
him next day to Laurieston, and, when they heard 
that the soldier was dead, the prisoner clapped his 
ihand on his thigh, arid was greatly agitated. 

Two surgeons swore, that, upon being called to 
the deceased, they found him run through the body 
with a small sword; that the wound was mortal, and 
he died of it next day. 

The jury returned this verdict: ^ They, all in one 
' voice, find proven, that some words falling out 
^ between George Gumming, the pannet^^ and three 

* PrisQiier. 
Bb 
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1695 « soldiers, in the West Port, in the month of Sep. 
^-""^ ^ tember last, tJie soldiers drew their bamne^ and 

* advanced to ike said George j who^ tchen the soldiers 
« were within t/ie length of his snooord^ drew the same^ 

* and, dtfenilin^ himself, Patrick Fakonar, one of 
^ the three soldiers, was ktUed; whereby the assize finds 

* the pannel guilty of manslaughter.' The Court 
sentenced THE PRISONER TO BE HANGED, 
AND HIS PERSONAL ESTATE TO BE FOR- 
JEITED. 



To condemn an innocent man to death, by the 
sentence, and forms of law, has ever been looked 
upon as one of the greatest moral evils. From the 
general aversion of mankind to infUct undeservedly 
the pain, and, what is infinitely worse, the ignonuny 
of a public death, I hope it is a case which has rarely 
happened, except through the bloody ministers of 
clerical superstition, and imperial power; the last of 
which makes a sport of life and liberty, while the 
first claims a still wider dominion, over life, liberty, 
and understanding} over liberty not only of action, 
but of thoiight. 

To maintain that ther^ is no difference, in the de- 
gree of moral turpitude, between a deliberate mur- 
der, and a rencounter originating from sudden pro- 
vocation and terminating in death, is to contradict 
the perceptions of the understanding, and the feel- 
ings of the heart: and it does not appear that, in this 
article, the old law of Scotland was repugnant toxmr 
judgement or our feelings. The absurd proposition, 
that there is no distinction between murder and man- 
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slaughter, betveeen deliberate assassination and kill- 1695 
ing of a suddenly, appears to be of no older date ^^^^ 
than the Restoration* At that period our courts of 
law became highly tyrannical; and those who pos* 
sessed a criminal juriediction displayed what, indeed, 
was no novelty in this country, a very sanguinary 
spirit. A celebrated lawyer*, who scrupled not to 
sacrifice abilities and principle at the shrine of des- 
potism, has lefc a specimen of his attempt entirely to 
set aside trial by jury.f The mode of proceedings in 
our criminal courts, in the tyrannical and turbulent 
reign of Charles IL by the address of the King's 
counsel) underwent a material innovation. In our 
records previous to this aera, juries are found to have 
returned a general verdict of guilh/j or not gvilhf; 
the words of stiie were, ^ fi^Ut culpable andcmvkt^^ 
or^ ^ clean and aCqtdtJ But, after the Restoration, 
prosecutions became so frequent against rebels, cove- 
nanterS) and attendants upon conventicles, that it 
was matter of difliculty to get a jury to find a verdict 
against a state criminal, particularly an attendant 
upon conventicles. His Majesty^s Advocate, to evade 
this reluctance, fell upon a device which almost to- 
tally annihilated the powers and purposes of a jury* 
It was, to introduce a doctrine, that, in no case what- 
ever, the jury had a right to exercise their judge- 
ment upon any point, except the evidence relating 
to the different facts charged in the indictment: that, 
in every case, they were to decide merely upon the 
fact} and that it was the province of the judges to 

♦ Sir George Mackenzie. Atnot's Hist, of Edin. p. 14?9k 
f Mackenzie's Crimlna]s,t tit. jimzcts. 
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1695 determine the import of their verdict, in the scale of 
guilt, from a capital crime down to pure innocence: 
that, therefore, it was the business of the jury not 
to find guilty or not-gmlty^ hxsx proved or not proved; 
and to apply such findings to the diffeirent charges, 
trifling or important, exhibited in the indictment. 

The lawyers for the Crown devised another expe- 
dient which degraded jurymen from the palladium 
of liberty, to a senseless instrument of tyranny; an 
expedient which vested the power of conidcting in 
the judges, when the jury doubted not only of the 
aiminaUty qfthefact^ but even of the fact itself. For 
this purpose they drew up.their indictments very cir* 
cumstantially, not only stating the crime, but also 
the minute facts, trifling or important, from which 
they inferred the prisoner's guilt;^ and, upon these 
indictments, the Court used to pronounce an inter- 
locutor, finding either the crime in general, or the 
facts and circumstances specially libelled, relevant to 
infer the pauns of law. When it was suspected that 
a jury would scruple (o find a crime in general prov- 
ed, they were required to return a special verdicL 
Accordingly, they were often w^ak enough to return 
a verdict finding proved a long ch^in of circumstances 
specified in the indictment, leavipg it entirely in the 
breast of the judges to determine whether these cir- 
cumstances did establish the fact libeUedt 

Thus, in the trial of j^obert Carmichael, school- 
master, for the murder of one of his scholars, a son 
of Douglas of Domock, it was proved that the boy 
was in perfect health at two in the afternoon, when 
he went to school, and that before three he wa3 car- 
ried out of it dead. It was found by the jury tha^ 
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the prisoner did three times successively make the 1695 
deceased be held up, and severely lashed him on the ^^^^^ 
back and hips, * and in rage and fury, did drag him 
* from his desk, and did beat him with his hand upon 
' the head and back, with heavy and sore strokes^ 
^ and after he was out of his hands he immediately 
' died/ That, after the boy's death, the sidie of his 
head was swelled, and there were livid marks on it; 
and the mark of many stripes on his legs and thighs. 
Although these circumstances, as well as a rattling 
noise in his breast upon the third beating, and a good 
quantity of blood being found under his body after 
death, (which had issued from the stripes on his 
back,) afford complete conviction* that he died of the 
beating} yet the lenity of the Court in this instance 
seemed to increase with the barbarity of the criminal, 
for they only sentenced him— ft> receive seven stripes, 
and to be banished Scotland for 1^4 

It is obvious, that, from the moment these ini- 
quitous doctrines were acquiesced in, the paHoiUum 
tf liberty was gone. Facts might be charged, of 
which the guilt, or degree of guilt, depended sole- 
ly upon the intention which directed them. A fact 
might be indisputable; yet the intention of the ac- 
cused might be justifiable, or at least might not 
amount to the degree of criminality charged in the> 
bdictment; yet by thb doctrine the jury would be 
mere cyphers, the Court alone would decide. Facts 
of the most criminal nature, circumstances trifling 
or indifferent, might be blended in one indictment j 

* The body of the deceased was not opened, 
t Records c^Jasti9iar7, JanQary ISth, I6th, I9th, 17Q0. 
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1695 and, in such case, a special verdict would leave the 
'^'^^ prisoner at the mercy of the Court, which it is the 
grand purpose of the trial by jury to prevent. I have 
discovered an instance of the Court's actually taking 
advantage of a circumstance of this sort. In the trial 
of Captain Douglas, and two other men, for com- 
mitting a rape on Christian Davidson,* the jury found 

* the violent ravishing Christian Davidson, or being 

• art and part thereof^ not proven*' But found, that, 
on the night libelled. Captain Douglas left, for three 
quarters of an hour, a company with which he was 
drinking; and that, on his return, he told the com* 
pany, when challenged for his absence, ut virginem 
deflorasset^ and shei^tred his knee dirtied with mud* 
The Court fined him in 300 merks. There is an- 
other case in which the jury made an absolute sur- 
render of their privileges. In the trial Of Marion 
Lawson for child-murder, they found the prisoner 
notguilh/j in respect of no probation ;\ but, in respect 
of the presumptions, remit the prisoner to the consider- 
ation of the Court. The Court sentenced her to be 
whipped and banished. 

In this case of Cumming, there were no circum- 
stances to entitle the Court to pronounce upon the 
prisoner the poena ordinariay the ordinary penalty of 
murder. The verdict of the jury set forth, that some 
words fell out between the prisoner and the soldiers; 
but did not find who gave rise to the verbal injury. 
But, supposing' the opprobrious expressions used by 
the prisoner to have proceeded from mere wanion- 

• Records of Justiciary, 8ib, 22d, 23d Feb. 1697. 
t Ibid, Ist Aug. 1662. 
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Dess^ I apprehend it did not entitle three men^ with 1695 
drawn swords or bayonets, to assault one. And it ^^""^ 
cannot be maintained, without the height of absurd- 
ity, that this one, even after having used insolent 
language, was to stand tamely and have his throat 
cut for his impertinence. The Jury found that the 
prisoner, m defending himself^ kiUed the deceased: 
the Court condemned the prisoner; thertfore^ the 
Court condemned a man to be hanged for defending 
himselfi The same judges* who 9at on this trial pro- 
jiQunced the dreadful doom on the youth, who aton* 
ed with his blood, for entertaining, on religious 
matters, opinions dissonant frcnn those of the times. 
How juries came to recover their dignity and im- 
portance,, will be seen in the subsequent trial of Car- 
negie of Finhaven. 



James Carnegie ofFmhcevenJbr the Murder qf Charles 
Earl qf Strathrnore.\ 

Counsel for the Prosecutors, Counsel for the Prisoner^ 
Dun. Forbes of CuUoden, Esq. Robert Dundas of Amis* 

his Majesty's Advocate, 6cc. ton, Esq. Sec. 5c c. 

I HE prisoner was prosecuted at the instance of 1728 
Susanna Countess of Strathmore^ relict of Uie de- ^"^"^ 

* With the exception of James Falconer, Lord Phesdo, who 
sat not on the trial of Aikenhead. See infia Blasphemy, Aiken- 
head.' 

t Records of Justiciary, 10th July, Ist, 2d, 3d August, 1728. 
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1728 ceased, of the Honourable James I^yon, liis tMrother, 
and nearest lawful heir, and of his Majesty's Advo- 
cate, for the murder of the Earl of Strathmore. It 
was charged against the prisoner in the indictment/ 
that, having a causeless ill-will at the deceased Earl 
of Strathmore, and concdving deadly malice against 
him, he, on the dth day of May preceding, between 
the hours of eight and nine at night, without the 
least provocation then given by the Earl, did assauk 
him with a drawn sword, and feloniously murder 
him, by giving him a thrust with the sword into the 
belly, and through the intestines, tiU it came out at 
his back, whereof he died on the Saturday after; or, 
at least, that he was guilty art and part of murder, 
or manslaughter, or one or other of them. 

Long, learned, and ingenious pleadings, were 
made on the conclusion of the indictment; the coun- 
sel for the pursuers mabtsdning, that it inferred the 
puns of death; and those for the prisoner contend- 
ing, that it inferred but an arbitrary punishment. 
The Court appointed informations in writing to be 
lodged on both sides. 

Substance of the Pursuer's In/brmation. 

The information for the pursuer relates to the de- 
fences stated, viva voce^ for the prisoner, and its pur- 
pose is to obviate them. It is there contended, that, 
by the Mosaic law, * whoso sheddeth man's blood. 



♦ This case is published at large in the Stote Trials, yoL IX. 
p. 26* It occupies 35 pages folio. It is also published separate- 
I7 ia 131 pages octavo. 
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^ by man sliall his blood be shed:' that the benefit of 1728 
the cities of refuge was only granted where the kill- ^^"^^ 
ing was merely accidental, since it was declared, that 
^ he who smites with a throwing stone, or with a 
* hand- weapon of wood wherewith a person may die, 
^ and he dies, the murderer is surely to be put to 
^ death:' although the argument is con9lusive, that 
wherever, by the law of Moses, capital punishments 
are allowed, such punishments are lawful; it is not 
equaBy clear, that -in those cases where the power's 
of the law are suspended by the ju^ asyli^ affocd^d 
in the cities of refuge, which was established by po* 
sitive precept, that, in similar cases, in countries 
where no such privilege is allowed, no such precept 
established, the punishment should not be capital. 

That, by the civil law, slaughter, in an affray, was 
punishable by death, from which neither passion nor 
' provocation exempted, which is clear from it being 
stated to the Emperor, whether a husband, who, 
urged by the vehemence of his grief, should kill his 
wife caught in adultery, be punishable as a murderer, 
a case which could not have needed a reference, if 
passion and provocation had nutigated the punish- 
ment. 

There next follows an elaborate and very lame ar- 
gument, to prove, that, by the old statute law of 
Scotland, little distinction was made between pre- 
meditated murder^ culpable homicide^^ and manslaugh^ 



♦ I embrace with great satisfaction this opportanitf to mention^ 
that the Court of Justiciary has now solemnly repudiated this ab- 
surd and iniquitous doctrine. In the libel at the instance of Jolin 
and William Stewarts, against Lieutenant George Storeyi for 

Cc 
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1 728 ter. It is argued, that by the practice of our criminal 
^'^^^ Courts, still less distinction is made between these 
degrees of guilt. Indeed, that, to make any distinc* 
tion at all, is direcdy repugnant to act 22d Charles 
IT. A. D. 1661, and to the uniform decisions of the 
Court of Justiciary from that period to the present. 
And a variety of criminal cases in support of this 
doctrine are adduced, which confirm it in a wide la- 
titude Qf absurdity and cruelty. From all these, the 
following conclusion is drawn: * That neither the 

* drunkenness of the pannel, (i. e. prisoner) nor pro- 
^ vocation given him, nor the suddenty upon which 
^ the fact was committed, can afford a defence to the 

* pannel to exculpate the slaughter, or lessen the or- 

* dinary punishment.' 

That the only defence urged for the prisoner which 
was at all plausible, was, that intending to kill one 
man, he had killed another; instead of Lyon of 
Bridgeton, against whom the blow was directed, 
he had killed the Earl of Strathmore. On this branch 
of the argument, the information justly concluded, 
on the authority of the civil law, and of common 
sense, that, if the intention be murder, it makes not 
the least difference that another person than he at 
whom it was directed shall receive the mortal blow. 

the murder of WiUiam Stewart, surgeon in Paisley, the jury, 
conform to the recommendation of the Court ^ returned the follow- 
ing verdict; « All in one voice find the pannel, George Storey, 

* not guilhf of the murder libelled; but, at the same time, find him 
' guiliif of culpable homicide/ — ^The Court sentenced the prisoner. 
Storey, to pay 1000 merks of ass^hement^ i. e. solatium^ dama* 
ges, to the private prosecutor, and to undergo eight months im- 
prisonment.— Records of justiciary, January 24th, 25lh, 29th, 
1785. 
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It IS next contended, that, by the law of England, nss 
killing of a suddenty, in many cases, is deemed mur- ^^"^^ 
der; that, in such cases, malice prepense is often 
presumed; and that the facts, as stated by the pri- 
soner, would be sufficient warrant for a verdict of 
murder by the law and practice of England. . 

Substance qfthe Irifbrmationjor the Prisoner. 

It sets out with the declaration made by the pri« 
soner at the bar, when asked by the Lords if gtaUj/ 
or not? in these words: * My Lords, — ^I find myself 
^ accused by this indictment of maliciously murder- 
[ ing the Earl of Strathmore; but, as to any ill-will^ 
^ malice, or design to hurt the Earl, God is my witn 
^ ness I had none: on the contrary, I had all the dne 

* regard, respect, and kindness, for his Lordship, that 

* I ever had for any man, I had the misfortune that; 

* day to be mortally drunk, for which I beg God's 
^ pardon} so that, as I must answer at God's great 
^ tribunal, I do not remember what happened after 
^ I got the affront your Lordships will hear of from 

* my lawyers. One tclung I am; sure of, if it shall 
^ appear that I was the unlucky person who wquxid- 
'ed the Earl, I prof est, before God, I would much 

* rather that 2k sword ha,d been sheathed in ttiy owii 
« bowels. And,,furthjl?r, I dejclar^, that 1 do not sa 
' much as remember tjxat I saw the Earl after I came 
^ out of the kennel,, and even not so much as the 

* drawing of my sword; ancj^ therefore, I cannot ac- 

* knowledge the libel as it is libelled.* 

The facts are then stated which gave rise, to this» 
trial, viifc. that, oh Thursday the 9th of May,, the 
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1728 Earl of Strathmore, the prisoner, and others, dined 
^ at the house of a gentleman, whose daughter's fune- 
ral they had been invited to witness, and drank 
pretty freely: that, after the funeral, they went to 
a tavern in Forfar, where they again drank plenti* 
fully, and the prisoner was much overtaken with li- 
quor, and Mr. Lyon of Bridgeton treated the pri- 
soner with insulting and impertinent languagef that 
the Earl of Strathmore went to visit the Lady Auch- 
terhouse, a sister of the prisoner's, who accompanied 
his Lordship. Bridgeton followed them, renewed 
his impertinent language, prescribed to the prisoner 
how he should dispose of his daughters in marri2^e» 
and settle his estate, having no sons; upbraided hini 
with being in debt; insulted the Lady in whose house 
they were, griping her arm rudely, so that Lord 
Strathmore thought proper to break off the visit. 
The prisoner and Bridgeton followed the Earl, and, 
when they came to the street, some words passed; 
and Bridgeton, speaking of the prisoner, said, * God 
^ damn him^ then took him by the breast, and push- 
ed him over head and ears into a dirty kennel two 
feet deep, where, in his drunken condition, he might 
have been suffocated, had not a servant of the Earl's 
helped him out, which servant expressed, at the 
same time, his indignation at Bridgeton in these 
words, * 5ir, though you he a gentleman^ you are un* 
* civil:^ that Bridgeton walked off, turned about to 
the prisoner, and folding his arms across his breast, 
laughed him to scorn. The prisoner then, being re- 
covered out of the kennel, drew his sword, and with 
a staggering pace advanced to Bridgeton, and made 
a push at him^ when the Earl hastily turning about, 
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and pushing Bridgeton aside^ received the fatal 1788 
wound. 

From this state of facts, the counsel for the pri- 
soner proposed this defence, l^o, That killing b 
not murder, unless forethought malice against the 
person killed be either proved or presumed: that 
neither of these was the present case, for no antece. 
dent malice was charged against the prisoner in the 
indictment, so could not be proved^ and the circum- 
stances of the fact excluded malice from being pre^ 
srnned; for it was charged that the push was aimed 
at Bridgeton, not at the deceased; consequently no- 
malice could be presumed to be entertained by the 
prisoner, towards a person against whom the blow 
was not directed* 2(fo, That the prisoner could not 
be more guilty in killing the Earl of Strathmore, by 
the thrust directed at Bridgeton, than in killing 
Bridgeton himself; yet such was the provocation 
given by him to the prisoner, that had Bridgeton 
been kilUed, * it would have been constructed only 
* as casual or culpable homicide/ 

It was then contended for the prisoner, that kill- 
ing in such circumstances was not capital by the di- 
vine law. The divine law was branched into two 
parts, the law of nature, and the law of Moses« By 
the law of nature, it was argued, every action must 
be construed according to the intention of the actor; 
and that the claed of a man, if not proceeding from 
his will, was not different in point of merit or de- 
merit^ from the act of an irrational creature, or from 
an effect produced by inanimate matter: that the 
prisoner obviously had no intention to kill the Earl 
of Strathmore^ conse(][uently he could have no crim- 
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1728 inality in having occasioned his death. According 
to the Mosaic law, it was contended, in a very pro- 
lix argument, that it was immaterial whether the 
mode of exempting from punishment be in form of 
absolving from trial, or of flying into a city of re* 
fuge, or other sanctuary; and that, by the law of 
Moses, the bejpefit of a city of refuge was hardly ne- 
cessary in sudi a case as the prisoner's. By this law^ 
the cities of refuge were appointed as an asylum to 
such as had killed a man without malice prepense, 
or, in the language of scripture, without hating him 
in time past, L e. a hatred of three days standing* 
But that the act of killing one, when the purpose v^zs 
to kill another^ was a case not stated in holy writ. 

Upon the dvil or common law, various positions 
were maintsdned; Ittto, That culpable homicide was 
not capitally punished; 2{/o, That homicide commit- 
ted upon such high provocation as was here given 
by Bridgeton to the prisoiiel*^ would, by that cele- 
brated systeni^ havie been deemed only culpable ho- 
micide; sAoj That the prisoner's intention to kill 
not being pointed at the Earl of Strathmore, but the 
assault, of WhateVei* nature, being directed against 
another, ths death bf the Earl occasioned by such 
assault could 2lmount only to casual, or at most cul- 
pable homicide. 

The counsel for the prisoner then successfully 
maintains, that, by the dtd statute law of Scotland, 
and particularly by limes I. Parliament Sd, act 51, 
distinction is niade between premeditated murder 
and killing of a suddenty upon provocation, in the 
latter ^'of which cases, the benefit of the sanctuary, 
which the church had dbViously founded upon the 
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asytum of the cities of refuge,; was allowed to the l?^^ 
manslayen And if, witb the abolition of Popery, ^"^"^^ 
the privilege of the sanctuary was also abrogated, that 
to alter thereby, an4 CQ aggravate the civil punish- 
ment of crimes, must either have proceeded from 
an omission of the legislature, or the over great zeal 
of the times. 

An ingenious but more doubtful argument follows 
to shoW) that, by the act Charles II. Parliament !• 
c. 22. ^ for removing of all question and doubt that 
* may hereafter arise in criminal pursuits for slaugh- 
^ ter,' the casual homicide which was thereby declar- 
ed to be exempted from capital punishment, did truly 
imply slaughter not merebf accidental^ but that which 
was in some degree culpable. It must indeed be con- 
fessed, that, considering the infinite importance of 
this statute to our lives and safeties, it is expressed 
in a scandalous degree of inaccuracy, obscurity, or 
absurdity; and that) with, the rest of our penal laws, 
it requires a revisal and explanation. 

The information next endeavours to obviate the 
cases in point adduced by the pursuer, to prove that 
no distinction was made by the Court between mur- 
der and manslaughter: and states on the other hand 
certain decisions to show, that a capital punishment 
was not applied in some cases which were ^ neither 
* merely^casual nor in self defence.* 

Finally, it maintained on behalf of the prisoner, 
' that manslaughter is in effect not punishable at all 
^ in England,' and that culpable homicide only in- 
ferred an arbitrary punishment. 

The Lords pronounced the JbUawing judgenient: — 
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1728 < find. That the pannel having, hy premeditaiion and 
forethought fekny^ with a sword or other mortal 
weapon, wounded the deceased Charles Earl of 
Strathinore, of which wounc}, he the said Earl^soon 
thereafter died; or, that he the pannel was art and 
part thereof, relevant to infer the pains of law; but 
allow the pannel to prove all facts and drcumstances 
he can, for taking off the aggravating circamstances 
of forethought and premeditation: also find, that 
the pannel, time and place fcnresaid, havings mth a 
sword or other weapcn^ wounded the said Earl, of 
whkh wound his Lordship soon died, nr that the 
pannel was art and part Aereqf^ ^eparatim relevant 
to m^ the pains qflaa»i and repel the dtfence^ pro* 
posed for the pannel; and remit him and the indict* 
mentj asfofund relevant^ to the knowledge of aa as- 
size.' 

THE PROOF- 

John Ferrier* deposed, that, at the time and place 
libelled, he heard Bridgeton ask the prisoner if he 
would give his daughter to Lord Rosehill? to which 
he answered, No. Bridgeton then asked him if 
he would drink a bottle of wine, and drink the 



* The first witness who was essmined in this cause, was Ro- 
bert Hepburn, smith in Forfar. So little regard did the Court 
pay to the rules of law in receiving of evidence, so much did they 
seem bent against the prisoner^ that they admitted this man a 
witness, although it was objected to him, and the objection clearly 
proved in Court, that, since his citation to be a witness, he said 
< That he thanked God he now had an opportunity to hang him (the 
* prisoner) and uould do it if he could* 
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King^s health? and upon the prisoner's ref using, 1728 
Bridgeton took hold of him by the breast, and vio- ^"^^^ 
lently pushed him into the kennel, saying, ^ Go and 

* be damned, and your King George whom you love 

* so well/ The kennel was deep and dirty, the pri- 
soner was immersed into it, but not entirely covered; 
his face, however, when he came out of it, was al* 
most as black as his coat. He was helped out of the 
gutter by a servant of Lord Strathmore's. When- 
ever he got upon the street, he drew his sword and 
run towards Bridgeton, who, upon seeing this, laid 
hold of Lord Strathmore's sword and endeavoured • 
to puU it out. Lord Strathmore then turning about, 
pushed off Bridgeton, at whom in the mean time the 
prisoner made a thrust with his sword; Lord Strath- 
more at that instant was pushing Bridgeton aside and 
advancing to the prisoner, and the prisoner stagger- 
ing forward, followed the thrust upon Lord Strath- 
more; then the company became so intermixed, that 
the deponent did not see where the thrust landed. 
Soon after he saw Mr. Thomas Lyon, his Lordship's 
brother, with his sword beat the prisoner's swoYd 
out of his hand, who run off staggering towards the 
Lady Auchterhouse's lodging, and had almost fallen 
before he got in at the gate, and about the same time 
the deponent saw the Earl faU down upon the street, 
and afterwards carried off. 

William Douglass saw the prisoner falling back- 
wards into a kennel, while nobody was near him but 
Bridgeton. . When he got out of it, he drew his 
sword and approached to the groupe; of which Lord 
Strathmore and Bridgeton were part. At this time 
Bridgeton was standing between the Earl and the 

Dd 
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1728 prisoner, * but all of a sudden and a clap, the Earl 
'^^'^ * came to be interposed between Bridgeton and the 
^ pannel;' and at this time the prisoner M^as within 
sword's length of the place where Bridgeton had beeii 
standing. The deponent saw the prisoner make a 
thrust with his sword, and the Earl was then stand- 
ing next the prisoner with his face towards him. 
His Lordship received a wound in his belly, and when 
he was carried into a house and dressed, the depon- 
ent heard him say, that, after the sword entered his 
belly^ the prisoner gave it a second thrust* 

James Barrie, servant to the prisoner, saw his 
master and Bridgeton conversing together, but did 
not well hear what his master said* Bridgeton look- 
ed and spoke angrily, and with both his hands push- 
ed his master into the gutter, who feU upon his back, 
and was covered near over the belly. The deponent 
instantly quitted his horses and ran to his master's 
relief; but a servant of LordStrathmore's helped him 
out before he came up. The prisoner then drew his 
sword, and with his face all bespattered with dirt, 
and the mire running out at the top of his boots, 
went pretty fast forward, staggering and saying, 

* this cannot be suffered.' On coming up to the 
company, he made a push at Bridgetoti, who ere 
this had attempted to draw Lord Strathmore's sword; 
and, ^ when his master made the push, he seemed as 

* if he had been falling, and saw him close upon 
' Lord Strathmorc' But his Lordship had put 
Bridgeton aside, and advanced half a .step towards 
the prisoner, and, after this, they were so inter- 
mingled in a crowd that the deponent did not see 
what passed; only he saw his master's sword struck 
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out of his hand by another sword, who thereupon 1728 
withdrew to his sister's lodging. Deposed, that his ^"^^^ 
master was very drunk: that, about a month before, 
he heard the Earl invite the prisoner to his house, 
and the invitation was accepted; and, about eight 
days before this unlucky accident, the prisoner bid 
the deponent desire the tailor to get his clothes ready, 
for he intended to wait upon his Lordship at Glam-* 
miss, as soon as he had got his chaise home. 

Margaret Carnegie, a witness cited for the prison- 
er, whose sister she was, deposed, that, on the af-^ 
ternoon of the day libelled. Lord Strathmore, Bridge^ 
ton, and the prisoner, paid her a visit. She observ- 
ed no sort of difference between his Lordship and 
the prisoner; on the contrary, the latter, and the rest 
of Che company, drank Lady Strathmore's health 
twice, and the prisoner tossed up his glass. Deposed, 
that Bridgeton was very rude to the prisoner^ seized 
the deponent by the wrist, * squeezed it hard, and 

* said it would be no difikulty to break it.' At the 
same time he took the prisoner by the arm, struck 
his hand down to the table, and said, * Will ye not 

* agree to give one of your daughters to RosehilW 
and shook bis hand over him. 

Three witnesses swore, that, about two years ago, 
there had been some misunderstanding between the 
deceased Earl and the prisoner; but that they never 
heard him express a grudge or resentment against 
his Lordship, And a variety of witnesses deposed, 
that, on several recent occasions, they had heard the 
prisoner express great respect for the Earlj had seea 

• Lord Rosehill, eWesi son to the Earl of Northesk. 



Digitized by 



Googk 



212 murder: 

1728 nothing but mutual civilities passing between them; 

^"''^'^ and that the prisoner was a good tempered man, no- 
wise quarrelsome. 

David Cauty, baillie of Forfar, deposed, that, on 
the night libelled, when he visited Finhaven in pri- 
son, he found him * crying to a great extremity, as 

* if he had been distracted, saying, it was the great- 
^ est misfortune that could happen him, and that he 

* deserved to be hanged for wounding such a worthy 

* Earl.' Deposed, that the prisoner was drunk; but 
regretted his misfortune as if he had been sober; and 
that, he said, his design was against Bridgeton. 

Two physicians and two surgeons swore, that Lord 
Strathmore died of the wound about forty-nine hours 
after receiving it. Two of them deposed, that his 
Lordship told them he did not believe the prisoner 
intended the wound for him; yet there vas one cir* 
cumstance he could not account for, viz. that, after 
the sword * had entered his body, Finhaven pressed 
^ it forward till their bodies were close together.* 

Th e Prisoner's Counsel chafige their ground. 

The defence hitherto proposed for the prisoner 
was, that the circumstances of the case considered, 
he was not guilty of murder, but of manslaughter. 
The Court over-ruled the defence; for theyjbundi 
that the prisoner hcvoing^ time and place foresaid^ 
"wounded the said Earl^ qf which wound his Lordship 
diedy separatim relevant to infer the pains oflaw^ and 
repelled the defences proposed. Now the killing wa3 
indisputable; therefore, if some other mode of de- 
fence was npt adopted, the prisoner was go^e% 
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Happily for the prisoner, and happily for the coun- 1728 
try, his counsel possessed spirit and abilities equal to 
the important task. Sprung of a family that seems 
to give to its descendants an hereditary title to great 
talents, he had the twofold merit of saving his client, 
and wrenching the rights of jurymen from the grasp 
of tyranny. 

He repeated and enforced to the jury the argu- 
ments stated to the Court, to show that the exces- 
sive provocation the prisoner had received, the sud- 
denty of the fiict, and the certainty of his having en- 
tertained no design to harm the Earl of Strathmorc, 
rendered him excusable in having been the cause of 
his Lordship's death. He told them with a manly 
confidence, which conscious right inspired, that they 
must not be startled at the interlocutor of the Court. 
He unfolded the purpose and powers of a jury, which 
was simply, that no person should be subjeaed to 
a criminal sentence unless convicted by his peers; 
and that a jury which convicted mthout being satisfied 
qf the prisoner's gvilt^ were themselves guilty of 
treachery and murder. He explained how the King's 
counsel, in the reigns of .the Royal Brothers, by a 
mixture of imperious dictate, and sophistical argu« 
ment, wrenched from weak jurymen, trembling un- 
der the rod of power, the privileges vested in them 
by the constitution: and the acrimony of his remark 
on those tools of despotism who undermined the pri- 
vileges of assize, was in part directed at those timid 
jurymen who had aflforded the repeated precedents 
which were now grounded upon, as forming a change 
in the law itself. He told them, that, by the stile of 
verdicts which had lately crept in, a jury by finding 
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n2S proved, instezd o( guilty , or not gtdlty, might sur- 
^"^"^^ render into the hands of the Court, perhaps also of 
the executioner, the life of a fellow^dtizen, who 
they were convinced had killed the deceased in self- 
defence: and, in the most pathetic language, he de* 
plored the fate of Cummng, who suffered by the 
hands of the executioner for a deed which the Jury 
found had been done in self-dtfence. He maintained, 
that the judges, by finding the killing at t/ie time It* 
helled relevant, had manifested their opinion upon 
the point at issue, had testified their resolution, to 
condemn the prisoner, unless the jury should pro* 
sounce a verdict putting it out of their power: that 
the only object for their deliberation was, whether, 
in their own mind, the prisoner had committed mur^ 
V devy or whether his guilt was diminished or annihi- 
lated by the circumstances of the case. He insisted, 
that this was the critical moment which was either 
to rivet the prerogative of the Court over the privi* 
leges of a jury, or to emancipate them from the 
subordination and insignificance into which they had 
been degraded by a government, which finally was 
overturned on account of its reiterated attempts to 
overthrow every species of liberty civil and religious: 
and that the liberties of their country, the blood of 
the innocent, and their future peace of mind, de- 
pended upon the degree of justice and resolution 
which they should display in the verdict they were 
about to pronounce.* 

• The late Lord Arniston, counsel for tlie piisonefy seldom 
prepared notes for his pleadings. Those which he made out in 
this cause are preserved; they are extremely short, consisting rf 
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The jury, by plurality of voices,! found the prisoner 172S 
NOT GUILTY. "^^ 



James Stewart in Auckamy for the Murder of CoUn 
Campbell ofGlenure. 

1 HE prisoner Wiis natural brother to Mr. Stewart 1752 
of Ardsheil, whose estate was forfeited oti account ^-^>^ 
of his being engaged in the late rebellion. He was 
brought to trial before the Circuit Court of Justici- 
ary at Inverary^ upon ttc 21st of September, 1752, 
for the murder of Colin Campbell of Glenure, factor 
appointed by the Barons of Exchequer upon the (ot^ 
feited estate of ArdsheiK The murder was perpe- 
trated upon Thursday the 14th of May preceding, 

but a few sentences, containing the heads of his argument. The 
substance, however, of his speech to the jury in defence of die 
prisoner, is in some measure extant in the naemory of his son, the 
Lord President, who has honoured me with the most useful and 
obliging communications in the course of this work» 

t The jury divided twelve to three. The following persons 
found not guiUy: Sir Robert Dickson of Inveresk, chancellor of 
the jury, George Loch of Dry law, Walter Riddel of Granton, 
George Warrander of Bmntsfield, Thomas Brown of Bonning- 
ton, James Balfour of Pilrig, Robert Dundas, David Ingots, 
David Baird, Alexander Blackwood, and John Steven, merch- 
ants, and James Ker^ goldsmith, Edinburgh. The three who 
dissented, and protested against the verdict, were, John Watson 
of Muirhouse, George Haliburton of Fordel, clerk to tlie jury, , 
and John Cents, merchant, Edinburgh. 
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1752 Mr. Stewart was apprehended upon Saturday the 
^"^^^ 16th, committed prisoner to Fort-William^ and kept 
there till the day of his trial in such rigorous confine- 
ment, that his friends, his wife and children, his agents, 
and counsel, were for the most part denied access to 
him. In the precognition that was taken concerning 
Glenure's murder, the prisoner's wife and children, 
contrary to the dictates of humanity, and rules of law, 
were repeatedly examined, upon oath, on^ every cir- 
cumstance relative to them urder alledged to have 
been perpetrated by their husband and father, and 
theirdeposicions were adduced in evidence agsunst him 
when he stood trial for his life. Archibald Duke of 
Argyle, Lord Justice General, with the Lords Eichies 
and Kilkerran, sat as judges: and in this case alone 
did a Lord Justice General, and a Lord Advocate, 
ever make their appearance at a circuit. 

The indictment, which is very long, was raised at 
the instance of Mr. Grant of Prestongprange, his Ma- 
jesty's Advocate, and of the widow and children of 
the deceased. Both the prisoner and Allan Breck 
Stewart were charged in it as guilty of the murder; 
Allan Breck as the actual murderer, and the prisoner 
as being art and part, or an accomplice. The former 
not appearing, sentence of outlawry was pronounced 
against himj the trial went on against the latter. — 
The indictment endeavoured, by a very long chain of 
circumstances, to fix down the guilt upon the pri- 
soner. It set forth his having conceived a resent- 
ment against the deceased on account of bis having, 
in quality of factor upon the forfeited estate of Ard- 
sheil, turned the prisoner and other tenants out 
of their possessions: that the prisoner, in repeated 
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expressions, threatened vengeance against the de- 1752 
ceased:- that he conspired to murder him; and in- ^"^""^ 
scigated Allan Breck Stewart, a man of desperate 
fortune, to this bloody enterprise: that Allan Breck 
did accordingly waylay the deceased, and murder 
him in the wood of Lettermore, in the afternoon of 
Thursday the 14th of May last, by shooting him 
through the body, so that he died upon the spots 
that Allan Breck immediately absconded; and that 
the prisoner applied to his friends, and procured a 
little moneyy which he sent to Allan Breck at a 
place appointed, to enable him to make his escape. 
. The trial began by long pleadings upon therefe- 
von^y Oftlie indictment, i. e. whether, upon such in- 
dictnoent, the prisoner could be brought to trial for 
life. These pleadings, on the part of the prisoner, 
were extrenaely ill-judged; for the only* objection 
which they urged to the procedure of che trial, 
which in the least consisted with law or common 
fjense, was, that Allan Breck Stewart, the alledged 
actual murderer, ought be tried and convicted ere 
the prisoner could be tri^d as his accomplice* And 
the pleadings were attended with this bad conse- 
quence, that they afforded an opportunity to the 
counsel for the prosecutor to prejudge the jury, by 
dressing up a tale of guilt; by making an artificial 
arrangement of circumstances tending to criminate 
the prisoner, which, without such artful display, 
could not have impressed a conviction of his guilt 
upon simple and impartial men^ so that in a country 
where the minds of men were exasperated against 
each other by political resentments, family feuds, 
and a long train of mutual injuries, the jury might 

JKe 
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1*752 naturally confound the declamations of a lawyer 

^^^^ with the testimonies of a witness.* 

The harangues of the prosecutor's counsel were 
Indeed remarkably violent and inflammatory. A 
chieftain, who has since relinquished the emoluments 
of the bar for the laurels of the field; who was re* 
clsdmed'from the paths of rebellion (the error of 
his juvenile days) to the service of his country, was 
deterred by no motives of delicacy from appearing 
in this cause, and expiating his former offences a^- 
gainst government by the zeal of his new-born af- 
fection. After expatiating on the danger to indivi- 
duals, if the crime of assassination was to go un- 
punished, he proceeded thus: * But what, I hope; 

* my Lord, we all hold of greater importance than 
' the gafety of individuals; the interest, the honour^ 

* of this country is very nearly concerned, not to 
^ suffer the most daring and bare-faced insult to be 

* offered to his Majesty's authority and government; 

* and offered at a time when we, in common with his 

* Majesty's other subjects, are reaping the fruits of 
' his most benign reign. I say, my Lord, our inter- 

* est, our honour, is concerned, not to suffer this, 

* without endeavouring to wipe off the stain from 

* The following persons sat upon the jury: Colin Campbell 
of Carwhin, Dotlgal Macdougal of Gallanah> Alexander Dun- 
canson of Kiles^ Duncan Campbell of South-hall, Hector Mac- 
iieil of Ardmeanish, James Campbell late baillie of Inverary, 
J^mes Campbell of Rasheilly, James Campbell of Rudale, Colin 
Gillespie of Balimore, Colin Campbell of Skipnish, chancellor of 
the jury, Duncan Campbell of Glendaroul, Colin Campbell of 
Ederline, Niel Campbell of Duntroon, Archibald Campbell of 
Dale, and Neil Campbell of Dunstaifiusb. 



Digitized by 



Googk 



MURDER. 219 

* the country, to sh^w the King, and to shew the 1752 

* world, that this is the bloody deed of one or two ^^'''^ 
^ wicked and desperate men; a deed which the 

* country abhors, and which it will not suffer to go 
^ unpunished.' 

A counsel who followed upon the same side, spoke 
out yet more explicitly the motives to thisprosecution. 
He treats of the prisoner's character in these words: 

< 1 will not say that his character in private life con- 

* curs against him; I have no authority from my 

* employers to assert it; nor will I assert what is not 
^ supported by evidence: but I must say, that his 
\famly and connections^ Ms cliaracter and conduct in 
^ public life^ are so many circumstances forming a prc^^ 

* sumption almost equal to a proofs in support of the 

* charge broug/it against him: t/iese are the most poW'^ 
^ er/itl adversaries lie has to struggle with^ and from 
^ them that general opinion of his guilt has taken its 

* rise/ 

The argument on the relevancy being finished, 
the Court pronounced the only interlocutor which 
I apprehend they could do according to law: ' Repel 

* the objections to the libel, and find the libel re- 

* levant to infer the pains of law: that, time and 

* place libelled, the deceased CoUn Canipbell of Glen- 
^ ure was murdered, and that the pannel, Jaqies 
' Stewart, was guilty actor, or art and part thereof} 
^ but allow the pannel to prove all facts and circum-, 
^ stances that may tend to exculpate him; and remit 

* the pannel, with the libel, as found relevant, tQ 

< the knowledge of an assize/ 
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THE PRCM3R 



1752 



V-orw^ 



Mungo Campbell, writer in Edinburgh^ deposed, 
that he set out from Edinburgh on the 7th of May 
last, in company with the deceased Mr. Campbell 
of Glenure, to assist him in ejecting some of the 
tenants upon the fortified estates of Ardshiel and 
Lochiel, over which the deceased was factorj which 
tenants, it was apprehended, would not remove till 
legally ejected: that they went to Fort- William; and, 
in their return, they arrived on Thursday the 14th 
of May at the ferry of Ballachelish, purposing next 
day to eject some of the tenants of Ardsheil. The 
deceased, after waiting abbut an hour, and commun* 
ing with some of the tenant$,-crossed the ferry be-^ 
tween four and five in the afternoon. Glenurt and 
the deponent entered the wood of Lettermore, and 
coming to a part where the wood was pretty thick 
upon both sides, so that the murderer could have 
easily concealed himself in the bushes, and where 
the road was so rough and narrow that they could 
not ride conveniently two horses a-breast, the de- 
ponent went foremost, and might have been about 
twice the length of the court-room before the deceas- 
ed, when he heard a shot behind him, and heard 
Glenure repeatedly cry out, * Oh! I am dead/ The 
deponent immediately returned to Glenure, alight- 
ed from his horse, and also took the deceased off 
his horse; then run up the hill from the road to see 
who had shot him. He saw, at some distance, ' a 
* man with a short dark coloured coat, and a gun 
^ in his hand, going away from him;' and there was 
so great a distance between them, that the deponent 
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thinks hetould not have known him although he 5752 
had seen his fjce. As the depcxient came nearer, he ^"'^^^ 
mended his pace, and disappeared by high ground 
being interjected between them. After Glenure was 
taken from his horse, he leaned a while upon the 
deponent's shoulder, endeavoured to open his breast 
to see where the bullets with which he was shot 
came out of his body, and was not able; but there 
were two holes in his waistcoat, over the belly, 
where the bullets had come out. After continuing 
upwards of half an hour in agonies, Glenure expir- 
ed. Deposed, That there are places in the wood so 
situated, that a person standing there might see 
most part of the road from the ferry to the wood, 
and even part of the road from the ferry to Fort- 
William, some of which places are not a musket 
shot from the place where Glenure was murdered. 

John Mackenzie, servant to Glenure, deposed, 
that, on the 14th of May last, when he was riding 
about a gun-shot behind his master in the wood of 
Lettermore, he heard a shot, which he took to be 
the report of a musket. It neither alarmed him, nor 
did he know whence it came; but, when he came 
up, he saw the preceding witness wringing his hands, 
and his master lying on the ground with a great deal 
of blood about him, just breathing, and not able to 
speak. The deponent was desired by the preceding 
> witness to go in quest of Mr. Campbell of Ballieveo- 
Ian and his sons, inform them of what had hap|)ened, 
and entreat them to come immediately to tKe spot 
where the deceased lay. He was directed by a neigh- 
bouring tenant to go to the house of James Stfiwart, 
the pri^ner, in e:j^pectation that he would learn from 
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1752 him where Ballieveolan was. The prisoner seeing 
the deponent weeping, inquired what the matter 
was? the deponent told him his master was killed; 
upon which the prisoner asked him by whomy» and 
how it was done? to which he answered, he did not 
know by whom, and believed it to be by a shot from 
a gun or pistol. The prisoner wrung his hands, ex^ 
pressed great concern at what had happened, as it 
might bring innocent people to trouble, which he 
prayed might not be the case. Deposed, That,. when 
his master and he were about three miles on their 
way coming from Fort-William, the day of the mur- 
der, they met John Beg MaccoU, a servant of the 
prisoner's, going there,and that Maccoll had perform- 
ed his journey, and returned to the ferry of 3alla- 
chelish about the same time with the deponent, his 
master and he having stopped about ao hour and a 
half, or two hours, on the road: that Maccoll was 
impatient to be ferryed over, and di4 cross the ferry 
about half an hour before Glenure. 

Donald Kennedy, sheriff-officer, deposed, that 
when Glenure and his company were at the ferry of 
Ballachelish, the deponent saw John Mac(^Uf the 
prisoner's servant, who seemed to be in a hurry to 
cross the ferry; Glenure said to hi?m, * Sir, you tra- 
^ vel better than I do.' To which he answered, * I 
^ am in a haste;' and so went over the ferry about an 
hour before Glenure crossed it. The deponent, who 
was in company with Glenure, for the purpose of 
executing the warrant of ejectment, crossed the/erry 
along with him, and went on before. When he had 
got about half a mile into the wood of Lettermore, 
hfi heard a shpt, which he d^d pot regard, till hear-i 
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ing MungB Campbell make a great noise, Uke one 1752 
weeping, he r|turned, and Mungo said to him, • the *-^v^ 

* villain has killed my dear uncle; adding, that he 

* had mbf seen one man; and that he, the deponent, 

* asked no questions, being in confusion, and dread- 

* ing the same fate himself/ Deposed, that, some 
time after, when the people were gathered about the 
corpse, John MaccoU was among them. 

John Roy Livingstone deposed^ That, on Thurs- 
day the 14th of May last, he saw Allan Breck Stew- 
art in Ballachelish in the forenoon, dressed in a dun 
coloured great coat. In the evening, he saw John 
MaccoU, the prisoner's servant, travelling at a good 
rate from the ferry of Ballachelish to his master's 
house. The deponent joined him, asked where he 
had been? and got for answer, at Maryburgh (the 
village of Fort- William) for Charles Stewart, notary 
public. MaccoU farther told him, that Glenure was 
to be that night at KintalUne. About two hours af- 
ter, the deponent, who was then in the wood of 
Lettermore, heard a shot, and on going up found 
that Glenure was murdered. 

Duncan CampbeU, change-keeper^ at Annat, de- 
posed. That one day in April last, when Allan Breck 
Stewart was in his house, Allan said, that he hated 
all tJie name qf Campbell; and bid the deponent, if he 
had any respect for his friends, teU them, that, if 
they offered to turn out the possessors of Ardsheil's 
estate, he would make black cocks of themj which 
the deponent understood to mean, that he would 
shoot them. AUan Breck said, that he had another 

* Keeper of an ale-house. 
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1752 quarrel with' Glenure besides his turnint; cfie people: 
^"^^^ of Ardsheil out of their possessions, vi;^. his writing 
to Colonel Crawfiird, informing that Allan/ Breck 
was come from France,! but that he was too cunning 
forGlenure; for that, when at Edinburgh,' lie had 
made up his peace with General Churchill, and got 
a pa^s. Deposed, that Allan Breck said • twenty 
times he would be upsides with Gleniife, and want- 
ed nothing more than to meet him at a convenient 
place: that Allan Breck was not drunk, ^)&r he could' 
walk and talk as well as any man; but it' could easily 
be observed he had been drinking* 

Robert Stewart deposed. That, some time in April 
last, he was in company with Allan Breck and the 
preceding witness. • Allan complained mucli of Glen^ 
ure's and Mr. Campbell of Ballieveohn's co'nduct toa 
wards him, and particularly of Giennre^s spending no- 
tice to Fort- William of his being in the country, so 
that he might be apprehended: but he would be up- 
sides with him; and take an opportunity to dispatch 
either him or Ballieveolan before leaving the coun- 
try. Allan Breck was much in drink when he ut* 
tered these expressions* 

Malcolm Bane MaccolU change-keeper at Portna- 
crosh, deposed. That, in April last, Allan Breck 
Stewart, and John Stewart in Auchnacoan, sat up all 
night in his house drinking. Next morning, John 
MaccoU, servant to the deponent, came into the 
room in a shabby condition. Allan Breck asked who 
he was? John Stewart answered, an honest poor man 

f Allan Ereck Stewart had deserted from one of the British 
regiments of foot after the batde of Preston, joined the rebels* 
and afterwards enlisted in the French service. 
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with a numerous family of children, and it would 1752 
be great charity in any body to assist him: upon this ^'^^^ 
Allan Breck desired John Stewart to give him a stone 
of meal and he would pay for it. He then gave 
MaccoU a dram, and said, ' If he would fetch Hm the 
^ redjba^^ skm^ he woidd give him what was much bet- 
^ ter; to which the said John MaccoU answered, that 

* he was no sportsman^ and that lie was much better 

• skilled in ploughing or delving.' The deponent 
took little notice of these expressions at the. time; 
but, after hearing of Glenure's murder, he believed 
that Allan Breck meant Glenure, as he was common* 
ly called CoHn Rotfj i. e. Red Colin. 

John Stewart of Fasnacloich deposed. That he, told 
Allan Breck that Glenure was come from Edinburgh 
to remove the tenants; to which Allan Breck an- 
swered, if he had a warrant there was no more to 
be said; but, if he had not a warrant, he would not 
be allowed to remove them. 

John Stewart, son to the preceding witness, de- 
posed. That, Allan Breck, after a visit of three days 
at his father's house, left it on the morning of Mon- 
day the 1 1th of May. He was then dressed in a 
long blue coat, red waistcoat, and black breeches, 
and had a feather in his hat; but, when the depon- 
ent met him next day at Ballachelish, he was dress* 
ed in a black short coat, with round white but- 
tons, with a dark great coat over it; and he had on 
trousers and a blue bonnet. The deponent observed 
to Allan, that he had changed his dress, who an- 
swered, he did it because the day was warm, ^ 

lohn Stewart younger of Ballachelisb swore. That 
he saw Allan Breck at the deponent's father's house 

Ff 
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1752 on Tuesday the 12th of May last, and heard him a^ 
^■^^'^ questions about Glenure's travelling to Lochaber. 
Catherine MaccoU, servant to the prisoner, depos^ 
ed. That, on the afternoon of Monday the 11th of 
May, Allan Breck Stewart came to the prisoner's 
house dressed in a long blue coat, red waistcoat, and 
black breeches; but the prisoner was from home, 
having gone to Keels to meet Mr. Campbell of Ahrds^ 
and it was late at night before he returned: the &- 
mily waited supper on him; and he supped in coml- 
pany with the said Allan Breck, a daughter and a 
nephew of the laird of Fasnadoich, and the prison- 
er's own family. Allan Breck did not lie all night 
in the house, but in a barn*; and next morning 
left her master's house* Allan Breck, when he left 
the house, had on a dun coloured great coat» On 
the evening of Friday the 15th of May, she saw 
Mrs. Stewart, the prisoner's wife, put into a sack a 
long blue coat and a red waistcoat, which she took 
to be Allan Breck'is clothes, and was desired by her 
to hide them without the house,* which was done 
accordingly. On Saturday evening her niistress 
desired her to go for what she had hid, and leave it 
at the back of the brewhouse; she did this also; and 
has npt seen the clothes since. 

Archibald Cameron deposed. That, on Monday 

* This was nothing unconunon among the yeomanry ia the 
Highlands of Scotland. In that hospitalile country, such troops 
of Tisitors are entettained as would derange the economy of a 
more polished peoplp. When they go to. rest, they are never in- 
commoded for want of lodging; as sheets and blankets spread on 
heath, in a bam, form supplementary beds for such of the guests 
as the house cannot contain^ 
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the 11th of May, he came' to the house df the pri- 175« 
9oner9 who was not then at home, but arrived be- ^•^^^ 
fore night-fall Allan Breck came there a little after 
the deponent. The prisoner and his family, Allan 
Breck, and the deponent, sat in one room, and sup-* 
ped together: and he did not observe Allan Breck 
and the prisoner speak in private that night. The 
deponent, and Allan Stewart, a son of the prisoner's, 
lay in one bed, and Allan Breck and Charles Stewart, 
also a son of the prisoner's, lay in another bed in 
the same barn. They all went to bed much about 
one time, and rose together next morning; and the 
dieponent did not see the prisoner about the house. 
Alexander Stewart of Ballachelish deposed. That 
Allan Breck came to his house in the afternoon of 
-Wednesday the ISth of May, and staid with him 
.till next day between eleven and twelve o'clock, 
when he went a-fishing in a neighbouring rivulet^ 
and did not take leave of the deponent, since >vhicb 
time he has not seen him. As the murder happened 
that night, and as Allan Breck did not return to th^ 
deponent's house, he next morning ^ really thought 
' that Allan Breck Stewart might be th^ actor* in 
^ this murder.' Allan Breck was. dressed in a great 
coat, and. under it a short black coat with white 
buttons. 



* This expression appears to me equivocal and suspicious. It 
must here be observed) that the common method of taking down 
written evidence in this country, is not to express the actual words 
of the witness, but for the judge, or conjmi»ioner, to clothe the 
witness's ideas in the most suitable language that occurs to him. 
Thus .the witness's ideas, when committed to paper by the judgv 
i s sometimes very diferex^t from that which he delivered.— -The 
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1752 Donald Stewart in Ballachelish deposed, Thar, on 
^^^^ Friday the 15th of May, he met the prisoner, and, 
upon expressing his regret at Glenure's murder, the 
prisoner joined with him; and added, that one Ser- 
jeant More, who, to the deponent's knowledge, had 
not been in the country these ten years, had threat- 
ened harm to Glenure in France. On the preceding 
evening the deponent received a message, that a per- 
son at a little distance from the house wished to see 
him. He went, ai>d found it to be Allan Breck 
Stewart, dressed in a great coat, and a dark short 
coat under it, with white metal buttons. The de- 
ponent challenged him as guilty of the murder; he 
said he had no concern in it, but believed he would 
be suspected; and on this account, and being a de- 
serter, it was necessary for him to leave the kmg- 
dom: and therefore, as he was very scarce of money, 
he requested the deponent to go to the prison- 
er, and acquaint hintj that he AUcm Breck was gone 
to Koalisnacoan, and desire Aewi, if possible^ to send 
him money there. The deponent promised to de- 
liver the message, and did deliver it. to the pri- 
soner, who, without saying whether he was to send 
the money or not, asked why Allan Breck himself 
did not come for money if he wanted it? to which 
the deponent answered, that Allan told him he 
would be suspected of the murder, and was a desert^^ 

judge who dicuted to the clerk of court Mr. Stewart of BaHachel^ 
i&h's evidence was the Duke of Argyle himself. I apprehend the 
deponent meaned onlj, that he really thought Allan Breck 
might he guilty of this murder; yet his evidence is so worded as 
to imply, that the actual perpetrator was not without c(m«ptnUor^» 
who were joined with him in contriving this murder. 
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er# The prisoner replied be hoped in God AUan I75t 
Breck was not guiky of the murder. On the Sun«> ' 
day after, the deponent met Akxander Bane Stew* 
art packman*, who tdd him he had been at the 
prisoner's house of Aucham, and had got either 
three or five guineas, to be left with John Breck 
MaccoU in Koalisnacoan, for Allan Breck's use, if 
he called there. 

John Macdonald of Glenco deposed. That, on Fri- 
day the 15th of May, AUan Breck came to the de«- 
ponent's house between three and four in the morn- 
ing, when the family were ail in bed, knocked at 
the window, and did not stay above a quarter of an 
hour, and gave him the first notice of Glenure's being 
murdered the evening before in the woodof Letter^ 
nKxre. Allan Breck said he was going to leave the 
country, and had come to bid him fatrewell. 

Mary Macdonald deposed. That, on Sunday the 
17th of May, a little before sun-set, she saw Allan 
Breck sitting in the wood of KoaHsnacoan. On her 
approach he started to his feet; the common saluta<» 
ticm passed between them; but she was alarmed at 
nieeting a man in a place so remote. 

AUan Beg Cameron deposed. That, about the 1 8th 
of May last, Allan Breck Stewart, his nephew, hav« 
ing come to his house, the deponent said, he suppos* 
ed Allan would be suspected of the murder, who 
ans\v^red, he thoo^t so too. The deponent press- 
ing hiQi earnestly to < make a dean breast,' he de- 
clared he had never seen Glenure dead or alive. The 
deponent repeated his instances "mth him to tell what 

. * Fwilan 
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1752 he knew of the murder, till at last he became angry. 

^^"^^^ Allan Breck added, that his only fear was to be ap- 
prehended by the military, which might prove fatal 
to him, as he had been a deserter; and that Glenure's 
friends were at present in such rage and fury, that he 
was very sure, were he apprehended, he would be 
hanged. " • 

Alexander Stewart of Innerhayle deposed. That 
the prisoner was many years tenant to his brother, 
the Laird of Ardsheil, upon the farm of Glenduror: 
that he was removed from his possession by Glenure, 
factor upon this forfeited estate, and the lands given 
to Mr. Campbell of Baliieveolan. The deponent be- 
ing z near neighbour of the prisoner's, had frequent 
opportunities of conversing with him on the subject 
of his removal. The prisoner seemed dissatisfied 
with it; adding, however, that he did not think 
Glenure would have removed him, if Mr. Campbell 
of Ballieveolan had not sought these lands from him. 
Deposed, that the chief regret which the prisoner 
expressed for being turned out of his farm, was, that 
the children of the family of Ardsheil would thereby 
be deprived of the gratuity he was wont to transmit 
them. Deposed, That the prisoner removed voluU' 
tartly Jrom the farm qf GlenduroTj xdihout process at 
law. 

' Donald Campbell of Airds deposed. That he was 
employed by Glenure as his sub«factor upon the estate 
of Ardsheil. The prisoner told the deponent, that 
whatever was made of these rents over what was 
paid into the Exchequer, was accounted for to the 
children of Ardsheil; and, when the prisoner remov- 
ed from the farm of Glenduror, he said to the de* 
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ponent, he had reason to believe the excrescence of 1752 
the rents of that farm would still be accounted for to 
them; andy in that case^ he wotdd be easy as to his. 
Gtm renwvd^ 

Charles Stewart, writer and notary, deposed. That 
the prisoner wrote him a letter, desiring him to go 
along with the tenants of Ardsheil, and intimate to 
Glenure a sist which had been obtained upon a bill 
of suspension against their removing. The deponent 
accordin^y went to Aucharn tliat night; and next 
day, which was the first of May, he went along with 
the tenants to Glenure's house, intimated the sist, and 
took a protest. The prisoner did not go along with 
lum. On the 14th of May he got a second letter 
from the prisoner, desiring him to attend next day 
at Ae- ejection of the tenants^ but he declined going, 
because he did not choose to disoblige Glenure. 
When the deponent was at Aucharn on the first of 
May 9 he saw AUan Breck Stewart there, who was 
dressed in a short Hack Highland coat, with white 
MttonSj and trcmsers. He then heard AUan Breck 
say, that he thought it hard in Glenure to remove 
the tenants of Ardsheil, when he did not remove 
those of Mamore. 

John M^Corquodale in Ballachelisb, deposed. That, 
on the last night of December, he was present at 
Kintalline when Glenure, the prisoner, and some 
other company, met together: high words passed 
between them; and it being apprehended a quarrel 
would ensue, the deponent and some others took 
the prisoner out of the room. The prisoner was 
disobliged at being separated from Glenure, as he 
expected he would have gone home with him that 
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1758 night to the prisoner's house; and said, if nobody 
^""^"^ liad interfered, Glenare and he itould have been good 
friends b^bre they parted. 

Alexander Campbell in Teynalnib, deposed, That, 
in the end of April, die prisoner stopped at his house 
to g^ his horse fed. He called for a dram; and one 
Madaren, a nperchant in Stirling, asked the prisoner 
to help the depbpent to a dram; to which the pri« 
soner answered, ^ he did not hu/w amf thing he W)uld 

* lieJp the deponent^ or any <f his name^ to^ (fit itas 
< not to the gibbet.^ The deponent replied, saying, 
it seems if any of the Campbells were at the galbws, 
the prisoner would draw down their feet; to which 
the latter rejoined, those * of some qfthem he wouH 

* and qf some qf them he rcotdd notJ The deponent 
then said, he supposed Glenure was the man of the 
name with whom the prisoner had the greatest qua^ 
rel, but he had no good cause for it; to which the 
prisoner answered, if Glenure had used the deponent 
as ill as him, by turning the deponent out of his 
possession, he would have had no less quarrel with 
Glenure than the prisoner had. Being interrogated 
for the prisoher, deposed. That the prisoner was 
perfectly sober, and the deponent thought these ex- 
expressions proceeded from malice. 

Colin Maclaren, merchant in Stirling, deposed, 
That, upon his desiring the prisoner to help their 
landlord, the preceding witness, to a dram, the pri« 
soner said, he did not think he would help theland* 
lord, or any of his name, to any thing but the gal- 
lows. The landlord then sadd, ' That it seemed if 

* they were on the gibbet the parniel would draw 

* down their feet; and he supposed it was on Glen- 
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* ore's accoant}' to this the prisoner answered, he. 1752 
could not say but it was; upon which an altercation 
took place between the preceding witness and tjiie 
prisoner concerning the justice of the latter's being 
removed from his farm. The deponent and the pri- 
soner rode on together from the house of the preced- 
ing witness; the conversation was renewed, the pri- 
soner seeming to have much at heart the removal 
from his possessions. He said, he did not know what 
business either the Barons of Exchequer, or factors* 
upon the' forfeited estates, had to turn out tenants 
while they paid their rent: that he was going to 
Edinburgh to apply for a bill of suspension against 
the removing; if he failed in his suspension, he would 
carry it to the British Parliament; and if he failed 
there . . • (after a little pause, and with an emphasis) 
. . • * Ae behoved to take ike ojilj/ oilier remedy tliaire^ 
* mahied,* Being interrogated for the prisoner, de- 
posed, That, when the conversation began in the 
house of the preceding witness, he thought the pri- 
soner in jest; but it was like to turn out very seri- 
ous, as tlie prisoner and the landlord came to high 
words. The witness did not think the prisoner 
drunk while in the preceding witness's house, but 
some drams were drank upon the road, and th^ de- 
ponent thought the prisoner much the worse of 
drink when- he used the above expressions about the 
British Parliament, and the only other remedy.— 
Deposed, That the conversation turning upon an of- 
ficer who was broke for cowardice, the deponent 
said it surprised him much, for he knew that this 
officer accepted of a challenge to fight from Glenure. 
llie prisoner said, he esteemed that officer a better 

Gg 
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1752 man than Gleoure; one Murray who was in Com- 
pany having contradicted the officer's being so good 
a man as Glenure, the prisoner said, * he knew the 

* contrary; for that he himself had given Glenure a 

* challenge to fight him, which Glenure declined;' 
and he desired Mr» Murray to tell Glenure, * lie would 
^ fight him when he would;* but Mr. Murray declined 
to carry such a message. 

Ewan Murray, vintner, deposed. That the prison- 
er, and Mr. Maclaren, the preceding witness, having 
stopped at his house, the conversation turned upon 
an officer of the army, who was branded with cow- 
ardice, and the prisoner said, Glenure was as great 
a coward as that officer, for the prisoner had chal- 
lenged him to fight, which Glenure declined; and 
he desired the deponent to tell Glenure so; but the 
witness said, he would n^t carry any such message 
from one gentleman to another — At that time he 
thought the prboner the worse of drink. 

iohn More MaQCoU, late servant to the prisoner, 
Reposed, That ,^ about Christmas last, as the deponr 
ent, and other servants of the prisoner's, were distil- 
ling some whisky in their master's brewhouse, after 
some previous conversation concerning Glenure, the 
prisoner said, * the tenants, or commoners, were 

* likely to be very ill olF; for, if Glenure went on in 

* the way he then did, it was likely he would be laird 

* of Appin in a very short time; and that he (the 

* deponent) knew orwe a set oj commoners in Appin 

* who would not allow Glenure to go on at such a 7 ate; 

* to which the deponent and the rest answered, that 

* they knew no commoners in the country that could 

* strive or contend with Glenure.' Deposed, That, 
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on the day the prisoner went last for Edinburgh, 1752 
Allan Breck Stewart said to the deponent and Du- ^"-^"^ 
gald MaccoU, that * if they, the commoners, were 
' worth themselves, they could keep out Glenure, 

* and hinder him from oppressing the tenants, in 
^ which case they would not be banished from their 
^ natural possessions/ Allan Breck added, that ' he 
' had it in his power to save or protect any body that 
^ would put Glenure from trampling upon the coun* 

* try in the manner he then did/ 

Dugald Maccoll, servant to the prisoner, deposed. 
That one morning last winter, when the deponent 
and other Servants were in the prisoner's brewhouse, 
he said to them, that Glenure was like to hurt him, 
the prisoner, as much as in his power^ but that was 
not the worst of it; for, if Glenure proceeded in hb 
present stile, it was probable he would be laird of 
Appin in five years: the deponent and the other serv* 
ants said it was so; upon which the prisoner observ- 
ed, ^ that was the fault of the commoners;' and add- 
ed, ' that he once knew commoners in Appin who 
^ would not allow Glenure to go on at such a rate/ 
Deposed, That, on the last night of December, Glen<p 
ure, Mr. Campbell of Ballieveolan, the prisoner, bis 
uncle James Stewart in Ardnamurchan, and John 
Stewart younger of Ballachelish, were in company 
together at a public house at Kintalline; the depon- 
ent, by desire of his mistress, went there to attend 
his master home. The company continued drink- 
ing till it was late at night: they began to speak very 
loud, and got upon their feet; but,' as they spoke in 
English, the deponent did' not understand what they 
said; he, and several ' other corfiimners* who werein 
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1752 the house, apprehending that the forementioned 
^^"^^ company were about to quarrel, went into the room 
in order to prevent it. As the company still spoke 
loud, and in English, the deponent and his assist- 
ants carried the prisoner, and his uncle, Mr. Stewart, 
out of the room. They insisted on going back to 
the company; and the prisoner would not move from 
the place where he stood till a n>essage was brought 
him from the company, signifying whether Glenure 
would wait upon him at his house next day. Being 
informed by Mr. Stewart of Ballachelisli that Glen- 
ure would wait upon him, the prisoner asked, * if 

* Glenure had promised so upon his honour,' and was 
answered in the affirmative; and Glenure and Balli&- 
veolan did accordingly dine at the prisoner's house 
next day. Deposed, That the deponent and his as- 
sistants then carried the prisoner over a rivulet which 
lay between the house where they had been drink- 
ing and the prisoner's house at Aucharn. He asked 
at them * what kept them there so late, and why they 

* did not go home in proper time of night? and they 

* answering that they were there waiting upon him, 

* the pannel replied, that it was not waiting upon him 
^ tketf were but upon Glenure, to see wliat they could 
< get by him* Deposed, That both the prisoner and 
bis uncle were very drunk. Deposed, That, in March 
iast, when the deponent and John More MaccoU were 
harrowing one of the prisoner's fields, Allan Breck 
.Stewart and they fell into conversation about their 
exiled friends in France; Allan Breck said, it was a 
particular misfortune tliat the management of any 
concerns they left behind them should have fallen 
Into the hands of Glenure, whp w»s about to show 
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them no manner of favour. He said, ^ the common- 1 752 
' ers of Appin were little worth when they did not 
< take him out of the way before now;* and upon 
their saying nobody would run chat risk, Allan an- 
swered, that he knew how to convey out of the way 
any body who would do so, in such manner that they 
should never be catched. He added, that th^y and 
Xht tribe of Maccoll were not like to be the least suf- 
ferers by Gienure's proceedings. He was then dress- 
ed in a long blue coat, red waistcoat, and black 
breeches, with a hat and fisather; but, when he went 
from the prisoner's house to Rannocfa, he was dressed 
in a black short coat with silver buttons, belonging 
to the prisoner, blue and whitfe striped trowsefs, and 
a dun great coat, which the deponent thinks belong- 
ed to Allan Stewart, the prisoner's son* Allan Bredc 
had on the same dress when he came from Rannoch; 
and the deponent does not remember to have seen 
him in that garb at any other time, except on the 
1 lih and 12th of May last. Deposed, That, on f'ri- 
day the 15th of May, the deponent saw Catherine 
Maccoll, ^rvant to the prisoner, have eomething in 
a bag under her arm, which she said was Allan 
Brack's clothes, and that she was going to hide thenu 
Deposed, ' Tliat, upon Thursday evening, the 14th 
' of May, after notice of Gi^ure's murder canie to 
^ Aucharn, Allan Stewart, son to the pannel, desired 

* the deponent and John Beg Maccoll, to hide a large 
' Spanish gun that used to stand in the brewhouse; 
' and told them that he himself had conce^ded a lesser 

* gun that used to stand at the end of the girneV^ in 

* A n^eaUark^ or com cfaeit^ 
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1752 the barn, under the ssud girnel^ where he thought 
y^"^ < it would be safe/ They did so accordingly; but 
next day the prisoner, not thinking the place where 
the arms were concealed sufficiently secret*, ordered 
the deponent and John Beg Maccoll to carry them 
from the place where th^y were hid, and hide them 
in the moor; and they accordingly lodged them in 
the deft of a rock. Deposed, That the arms so hid, 
were a large Spanbh gun loaded with powder and 
small shot^ which Allan Breck was in use to carry 
in order to shoot black cocks; a small gun not load* 
' ed, which Allan Stewart, the prisoner's son, was in 
usp to carry in the morning for the same purpose, 
and four swords. Deposed, That before the arms 
were thus hid, it was reported at Aucharn that sol^ 
diers were coming into the country. 

John Beg Maccoll, servant to the prisoner, depos- 
ed in substance conform to the two preceding wit- 
nesses, as to the prisoner's complaining to them that 
Glenure was no friend of his, and that he once knew 
a set of commoners in Appin, who would not allow 
Olenure to carry matters with so high a hand. De- 
posed, That the deponent and Dugald Maccoll com- 
muned together on the import of their master's ex- 
pressions, revolving whether it was an encourage* 
ment to destroy Gleuure, or a complaint ag^dnst the 
commoners of Appln, as not being so faithful to 
the prisoner as he expected. Deposed, That Allan 

* The statute of King George I. for disarming the nor^ern 
counties, had been lately renewed with additional severities. Amps 
being found in the possession of persons of a certain description) 
subjected the possessors to heavy penalties^ Stat. Ceo.I. an^. 
Jmo, cap. Shi G^P* 2^* ann* Ipno^ cap. 39. 
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Breck came to the prisoner's house in March last^ 1752 
staid there for some days, made little excursions ^^>^ 
in the neighbourhood, and came frequently back a- 
gain. In particular, he came to Aucham on Mon* 
day the llth of May about mid-day, dressed in a 
long blue coat, red waistcoat, black plush breeches, 
hat and feather; but in the evening he was dressed 
in a black short coat and silver buttons, belonging 
either to the prisoner or his son; and he, Allan Breck, 
thus dressed, came and assisted the deponent, and 
hi; fellow servants, in cwering potatoes. When Al- 
lan Breck arrived at Aucham on the lltli of May, 
the prisoner was seeing the deponent and his other 
servants covering potatoes. Allan Breck seated him* 
self beside the prisoner, and they had soiqe conver* 
sation in English, which the deponent does not un- 
derstand. Deposed, That, on Thursday the 14th of 
May, the prisoner gave the deponent a letter to be 
delivered to Charles Stewart notary public at Mary- 
burgh, and told him that the purpose of the letter 
was to desire Charles Stewart to come and take a 
protest against Glenure, in case he had no sufficient 
warrant to remove the tenants of Ardsheil. The 
prisoner desired the deponent to make all possible 
dispatch, and to go by the ferry of Kintalline, being 
a shorter way than by the ferry of Ballachelish. The 
prisoner also told him to get some money from Wil- 
liam Stewart merchant Maryburgh, to pay for milk 
cows which were bought for him, and that, if the 
money was not sent, he would not get the cows. 
The deponent set out from Aucham between seven 
and eight in the morning. lie met Glenure at the 
three mile water, knew his servant, had some con- 
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1752 versatton with him, and told him, that he, the de* 
"""^^ pooent, was going to Fort- William; and he arrived 
there about twelve o'clock. He delivered the letter 
he got from the prisoner to William Stewart mer* 
chant in Maryburgh, who told him, that Charles 
Stewart, the notary, was from home, having gone 
to the Braes of Ix)chaber; but that Glenure had a 
notary with him, which would answer the purpose 
of both. The deponent got no' money from William 
Stewart, staid a-very little while at Fort- William, re- 
turned by the short road to the ferry of BallacheUsh, 
and found Glenure arrived at the ferry before him. 
The deponent wanted to cross immediately; the 
ferryman bid him wait till he should be taken over 
with Glenure's horses; but the deponent observing 
that the time of the tide, and the rapidity of the 
stream, would occasion a considerable delay ere the 
horses could be taken over, made the ferryman 
cross with him immediately; and this was about four 
o'clock. The deponent proceeded in his journey, 
passed through the wood of Lettermore, and neither 
met nor saw any body( and when he went that day 
to Fort- William with the letter to the notary, he 
hgid no orders fiom his master to inquire (^ier Glenure' s 
TT^ptions^ a^ to acquaint any body with them. An hpur 
wasliardly elapsed after tlie deponent's arrival at his 
master's house, ere Glenure's servant came to the 
door calUng for the prisoner; and being asked what 
news? he answered, * the worst I ever hadj my mas- 

* ter is murdered in the wood of Lettermore; upon 
^ which James Stewart ssdd. Lord bless me, was he 

* shot? to which the servant answered, that he was 
^ shot; and said the pannel ought to go and take 
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* care of his corpse.' But neither the prisoner, nor 1752. 
any of his family, went near the corpse; for he said, ^"'^^ 

* that, as he and Glenure were not in good terms^ 
and some of the people who were to naeetdenure 
had arms, he did not incline to go near them, not 
knowing what might happen/ The prisoner said, 

* this wasa dreadful accident, jind he was afraid wtmld 
^ bring trontte on the country;' and appeared to be 
sorry for what had happened. Deposed, Thar, hte 
On Thursday evening, after the news of Otenure's 
fmurder had arrived at Ancham, the prisoner's wife 
Cdfdered Dugatd MaccoU and the depon^ent to hide aH 
the arms that were aixmt the boose, as it was pro* 
babie that a party of soldiers would be ordered into 
the country. They accordingly took a large loaded 
gun out ol the brewhouse, and hid it under the 
thatch of the sheep-house. They inquired, at the 
^ame time, for the little gun that used to Ke in the 
barn, and were told by AUan Stewart, the prisoner's 
son, that he had hid it under the large gimel; and 
they concesded four swords under a parcel of thatch. 
Next day thsy were desired by their mistresi to hide 
the arois better; and they to<uk the large loaded gun 
and the swoi ds froia the places where they hsd con«* 
cealed tbeoa, and the little gun, whidi was iiot load* 
ed, from under thegirnelji where AIla«i Stewarrt said 
the night before he had laid it,, and hid alt uf thcin 
at some dblance from the house. Deposed, That 
he saw the little gun either oo the Tuesday or Wed« 
nesdasy preceding the mturder,. and gave as the cause 
of his not sedng it on Thin-sday, ^ that he wa^ from 
* home almost all that day.' He did not see the little 
gun kxaded since the mt)mtb of March, when, the 
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1752 black cocks were crowding. At that time he sa\^ 
^"^"^ Allan Brack carry it one morning loaded with small 
shot, who told the deponent that it missed (ire thrice 
when he presented it at a black cock, and went off 
the fourth time without killing the bird. Deposed, 
That neither of the guns were in good order; for 
the large one, when the trigger was drawn, used to 
stand at half cock, and the little one had an old 
worn flint, and was in use to miss fire. 

Captain David Chapeau of General Pulteney's 
regiment deposed. That, upon information given by 
. Mr. Campbell of Barcaldine, that there were some 
«rms hid among the rocks near the prisoner's house, 
he went thither with a party of his men, and found 
-the arms above described. The large gun was load- 
ed with small shot; the little gun was not loaded, 
and appeared to have been lately fired; for he put 
his finger into the muzzle, and it came out black. 
Being interrogated by the prisoner, whether a mus- 
ket laid by foul will not give that appearance to the 
finger a month after it has.been discharged? deposed, 
he cannot tell, not being accustomed to see arms 
used so. Deposed, That the lock of the unloaded 
piece had but one screw nail, and the other end of 
the lock was tied to the stock with a string: That a 
gun in such a situation may be fit enough to be 
^ fired with:* That he took the fuzees along with 
him to Fort- William, and delivered them to the ad- 
jutant; and the deponent does not know by what 
means the lock now missing, which belonged to the 
little gun, was lost, b»t believes it to have been by 
accident. 
William Stewart merchant in Maryburgh deposed. 
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That he did not send to the prisoner the £8 to pay 1752 
' for the cows, which John Beg MaccoU sought in the ^^^^'^ 
prisoner's name on Thursday the I4tb of.May; but, 
on Friday the 15th, he got a second message by 
Alexander Stewart, packman, who told the deponent 
that he was going to Glenevis to get payment of a 
horse bought from the deponent, and that he must 
also get from the deponent ^5 towards payment of 
some cows which the prisoner had bought for him 
at Ardshiel, as the cows were not to be delivered 
till payment of the money. The deponent, howev- 
er was not in cash; but next day, as the pedlar return- 
ed from Glenevis, the deponent's wife, who was 
anxious to have the cows, sent three guineas by the 
pedlar to the prisoner, and, accordingly, in about . 
eight days, she got two of the cows, but she never 
got the other two. Deposed, That he saw Allan 
Breck at the prisoner's on the 1st of May, dressed 
in a short black coat and clear buttons. Allan Breck 
told the deponent he had been a soldier in the 'King's 
troops at the battle of Preston, and afterwards was in 
the rebellion; and he seemed to be on the watch lest 
he ishould be searched for. 

Alexander Stewart, travelling packn^an, deposed. 
That, upon Friday the 15th of May, about mid-day, 
the prisoner desired the deponent to go to Fort- 
William to William Stewart merchant, and get £S 
from him; for the prisoner's friend, Allan Breck, 
was about to leave the country, as troops were com- 
ing into it, and he might be suspected of Glenure's 
murder. The prisoner said it was incumbent upon 
himself to supply his friend, Allan Breck, with cash; 
aacl, therefore, he bid the deponent tell William 
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1752 Stewart he must send the money, although he should 
borrow it from twenty purses; and that he must al- 
so advance ^ to John Breck MaccoU bouman at 
KoaliMEfcoan, if he came to demand such a sum* 
The prisoner desired the deponent to seek <^4 more 
from him, being the price of two milk cows. In 
consequence of these messages, the deponent went 
to Fort-'William, and asked from William Stewart 
the two sums mentioned. Stewart said he had not 
the money, and, desired the deponent to proceed. 
with his piessage to Glenevis^ and he would see him 
to-morrow and give him the money* The deponent 
accordingly called next day in his return; but all he 
got was three guineas. With this he went backim- 
mediatety to Aucharn, where he arrived in the even- 
ing. Mr. Stewart was'not at home: — But^ inaqiuir* 
ter of em hauTj mteVigenee arrived^ that bot/i Mr* 
Stetvart and his son AUan were made prisoners. Mrs. 
Stewart went immediately to the place where her 
husband and son were apprehended, and the depon- 
ent accompanied her. They found Mr. Stewart 
a prisoner. The deponent having opportunity to 
converse with him apart, told him he had brought 
three guineas. Upon this the prisoner pulled out a 
green purse» out of which he took two guineas and 
gave them to his wife, who immediately delivered 
them to the deponent, and the prisoner desired 
^ that the five guineas should be sent to that unhap* 
* py nian (meaning Allan Breck) to see if he could 
' make his escape; and pitched upon the deponent 
^ as the person that should go with the money/ Soon 
after the prisoner was carried off by a party of soU 
diers to Fo^pt- William, his vife and the deponent r?^ 
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turned to Aucharn; and the soldiers, with their pri- lT52 
soner, stopped there by the way and drank a dram. 
After the deponent had supped, Mrs. Stewart told 
him that be must go immediately to Allan Breck 
ivith the £ve guineas and his clothes, who would 
be found at Koalisnaooan; that, if the deponent 
should not meet him, he might deliver the money 
and ckithes to John Breck MaccoU, the bounun; but 
by no means to take the clothes to Maccoll's house, 
lest any body might see them. The deponent, with 
great reluctance, after being much entreated by Mrs* 
Stewart, undertook the commission; he arrived at 
Koalisnacoan on Sunday morning, a little after day* 
light, and left the clothes at the root of a fir tree at 
some distance from the houses. He then met John 
Breck MaccoU the bouman, delivered him the five 
guineas, and pointed out where the clothes lay. 
The bouman told him, that Allan Breck was at Cor* 
rynakeigh, a little above the house of Koalisnacoan: 
The deponent then went to sleep in the bouman's 
house, dined with him, and returned to Aucharn 
in the evening, where he found the prisoner's wife 
perfectly satii^fied, upon being informed that the de- 
ponent had consigned the monev and qlothes to the 
care of the bouman. 

John Breck MaccoU deposed, That, on the after- 
noon of Saturday the 16th of May, as he was in a 
fir bush in Koalisnacoan, he heard a whistle. Upon 
looking up, he saw Allan Breck at a little distance, 
bcckomng to the deponent to come towards him, 
After mutual salutations, the deponent told him, 
be was afraid it was no good action that occasioned 
his bebg in so /emote a placej and the deponent 
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1752 charged him with being guilty of Glenure's murder. 
Allan Breck asked the deponent what he had heard 
about the murder? He answered, that two poor wo- 
men told that Glenure was murdered on Hiursday 
evening in the wood of Lettermore; that two persons 
were seen going from the place where the murder 
was committed, and that Allan Breck was said to 
be one of them. Allan Breck answered, he had no 
concern in it; and, if his information was right, 
there was but one person about the murder; but, as 
he was idle in the country, he was sure he would be 
suspected of it. This, he said, would give him little 
concern if he bad not been a deserter, which would 
bear harder upon him, in case of his being apprehen- 
ded, than any thing which could be proved against 
him about the murder. He said, he did not doubt 
but the family of Ardshiel would be suspected of the 
murder; and it was probable the prisoner and his son 
Allan might be taken into custody about it; and he 

• was afraid Allan Stewart, thepannel's son's tongue 

• was not so good as his father's; by which words 
^ the deponent understood, that Allan was easier to 

• be entrapped than the panneL' • Allan Breck told 
the deponent,, he must remain in that neighbourhood 
till some necessaries which he expected were brought 
to him; and that, unless some money came to him 
before next morning, the deponent must at all events 
go to Fort- William with a letter. This the depon- 
ent refused; but Allan Breck, notwithstanding, pick- 
ed up a wood pigeon's quill, made a pen of it, made 
some ink of powder which he took out of a powder 
horn that was in his pocket, and wrote aletter to be de- 
livered by the deponent to William Stewart merchant 
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in Maryburgh. The deponent objected, thht every 1758 
body who went to Fort- William was searched. Allan 
Breck answered, it was an easy matter to hide a let- 
ter; but, if he was apprehended, it must by no means 
be found upon him; he must eat it rather Hum it should 
he found. At this time Allan Breck was dressed in 
a dun coloured great coat, black short coat, and blue 
trowsers, striped with white. Early next morning, 
being Sunday the 17th, the deponent met Alexander 
Stewart, the preceding witness, who inquired for 
Allan. Being worn out with fatigue, and two nights 
want of sleep, he went to rest in the deponent's 
house, and gave him five guineas, and Allan Breck's 
own clothes, to be delivered to Allan. At night, 
after the deponent had gone to bed, he heard some* 
body rapping at the window. He got up, went out 
of the house in his shirt, and saw Allan Breck at a 
Ktde distance, who inquired if any message had come 
for him. The deponent answered, that his uncle's 
son had come with five guineas and some clothes to 
him. The deponent expressed his fears that Allan 
Breck would starve among the heath; and regretted 
that he was unable to help him. Allan said, he had 
no occasion for victuals, but wanted a drink very 
much. Upon this the deponent went back to his 
house and fetched a dish of whey, and the five gui- 
neas, and delivered them to him, and also gave him 
his clothes. He told Allan, that the prisoner and 
his son. were apprehended on account of Glenure's 
murder; Allan answered, ' that was no more than 

* he expected; but ic would not signify much, as 

* there could be no proof against them; but express- 
'ed some apprehension lest Allan. Stewart, son to 
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1752 • the prisoner,m{ghl be betnyedby his own tongue.'* 
^"'^^ Next morning the deponent found Allan Breck's 
borrowed clothes^ and the dish which held the 
whey, lying together at the place where they had 
parted the night before; and since that time he 
had not seen him. Deposed, Thati about two years 
ago, a conversation passed between the deponent and 
the prisoner about Glenure's being to take the man- 
agement of the eit^e of Ardsheil from him, turhich 
would disable him from being of any service to Ard- 
sheirs children; and the pi isoner then said, ' he 
■^ would be mlling to spend a shot upon Glenurt^ 

* though he ruent upon his /mees to Ms mndom to fire 

Hugh Maclean, barber in Maryburgh, deposed. 
That he was sent for to the prison by Mr* Stewart to 
shave him. He asked what news? The deponent 
answered, he heard that the prisoner was to be car- 
ried to Edinburgh on the Monday following. The 
prisoner replied, that was a matter which gave him 
no concern; he ' wished it had happened sooner; and 
^ was afr^ud of nothing, but that his servants might 

* take money, and turn against him; and desired the 

* deponent, as from him, to tell his servants to say 

* nothing but truth, to keep their minds to them- 
' selves, and be would take care of them/ He gave 
the deponent a shilling. The deponent delivered the 
message to the prisoner's servants, and also told his 
son of the message he carried from his father to the 
servants, and the son gave him half-a-crown. 

♦The witness, and another of the prisoner's servants, as well 
as their master, and his son Allan, were committed close prison- 
crs in separate apartments at Fort* William. 
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Hugh Stewart in Edinburgh, a witness cited for 1752 
the prisoner, deposed. That Allan Breck was in use ^"^^^ 
frequently to pass between France and Scotland; that 
he lodged, when at Edinburgh, in the deponent's 
house; and that he used only to go abroad under clbud 
of night, being afraid to be seen, as he was a deserter. 

Catherine Macinnes deposed. That, on the even- 
ing of Glenure's murder, she saw Allan Breck in the 
moor of Ballachelish. He asked what was the occa- 
sion of the stir in the town? She answered, Glenure 
was murdered. Hefbquired who committed the 
murder? and she said she did not know. He then 
requested the deponent ^ to tell Donald Stewart in 

* Ballachelish to go to ike pannel and desire Mm to send 

* the said Allan inoney; and that s/te delivered tliis mesm 
*. sage- to Donald Stewart that same night.' She told 
the said Donald Stewart where she had seen Allan 
Breck. 

John Stewart younger of Ballachelish, deposed. 
That, on the day after Glenure's murder, the de- 
ponent was in the prisoner's house, who told him of 
his having got a message from Allan Breck that 
morning, by Donald Stewart, to send him money, 
which the prisoner said he was resolved to do. 

Several witnesses deposed to their having seen Al- 
lan Breck dressed occasionally in a black short coat 
and white buttons; and John Cameron of Strone, 
and Ewan Cameron his servant, deposed. That 
they heard one Serjeant More threaten to shoot Glen* 
ure, on account of his hard usage of the tenants of 
Ardshiel. 
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1752 Verdict qfthe Jury. 

They found * unanimouslt/j the pannel, James Stew- 

* art, guilty, art and part, of the murder of CoUn 

* Campbell of Glenure.' 

Sentence qfthe Court. 

They adjudged the prisoner tabe taken, on Wed- 
nesday the 8th of November, to the south side of 
the ferry of Ballachelish, to h||hanged on a gibbet 
till he be dead, his body to be hung in chains, and 
his personal estate to be forfeited. 

The Duke of Argyle, Lord Justice General, then 
addressed the prboner in a speech of considerable 
length; a speech upon which I decline to preoccupy 
the reader's remarks by any of nay observations. 
The Duke began by tellirg the prisoner that be had 
a * most impartial trial,' and that he had been prose- 
cuted ^ with all the moderation consistent with the 
^ crime' of which he stood accused. His Grace then 
speaking of the murder of Glenure, whose oppres- 
«ioBS appear to have so deeply aflfected the family of 
Ardshiel, and their dependants, told the prisoner, 
< it may be s^d of you, that you first eat his bread, 

* and then shed his blood.' 
After descanting upon the different rebellions 

raised by the partisans of the house of Stewart, and 
particularly that of 1745, the Duke proceeded: * If 
^ you had been successful in that rebellion, you had 

* been now triumphant with your confederates, 

* trampling upon the laws of your country, the liber- 

* tie^of your fellow subjects, and on the Protestant 



Digitized by 



Googk 



MURDER. 251 

* religion: you might have been giving the law where 1752 

* you have now received the judgement of it; and ''^^'^ 

* we, who are this day your judges, might have been 

* tried before one of your mock courts of judicature, 

* and then you might have been satiated with the blood 

* of any name or clan to which you had an aversion.* 

* Though you don't now stand accused as a rebel, 

* nor am I permitted to call you a traitor, because 

* his Majesty's undeserved mercy to you did several 

* years^ago restore you to the state of an innocent 

* man; yet I may say, with great force of truth, that 
^ this murder has been visibly the effect and conse- 

* quence of the late rebellion/ 

The prisoner then addressed the Court in these 
words: ^ My Lords, I tamely submit to my hard sen-* 

* tence. I forgive the jury, and the witnesses, who 
^ have sworn several things falsely against me: and 

* 1 declare before the great God, and this auditory, 

* that I had no previous knowledge of the murder of 
^ Colin Campbell of Glenure, and am as innocent of 
^ it as a child unborn. I ath not afraid to die; but 

* what grieves me, is my character, that after ages 
' should think me capable of sUch a horrid and bar* 
^ barous murder/ 

On the fatal day, the prisoner was escorted by a 
strong military guard to the place of execution. He 
produced three copies of ar paper containing his dy- 
ing speech; one of these he delivered to the civil ma- 
gistrate, another to the commander of the troops 
which guarded him, and the third he read with a 
distinct voice to a great multitude of spectators which 
had come to witness his execution. And in his 
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1752 speech,* which was very minute, he denied all ac- 
^''^^ cession to, or previous knowledge of, Glenure's 
murder. The minds of the spectators, already en* 
gaged with the circumstances of this extraordinary 
trial, and the awful scene which was before them, 
were struck with superstitious terror at the tempest 
which raged during the time of the execution. And 
the prboner went through the last act of this trage- 
dy with composure unalloyed with meanness, and 
fortitude not tinctured with arrogance. 



A criticism upon the nature and amount of the 
minute detail of circumstantial evidence led in this 
prosecution would fatigue the reader, and swell this 
trial to a size unsuitable to this work. I shall there^ 
fore briefly call the reader's attention to the leading 
circumstances tending to the conviction or acquittal 
of the prisoner. 

The guilt charged against him is, that lie was ac- 
cessory to, and artand pai^t in conspiring the mur- 
der of Glenure, which was perpetrated by Allan 
Breck Stewart. Therefore, if there be not legal evi^ 
dence that Allan Breck was the murderer, the charge 
of guilt vanishes, and it becomes perfectly unneces- 
sary to consider the second proposition, viz. the pri- 

* Scots Magazine, vol. XIV. p. 509, 525, S55. The speech 
is printed in this Magazine. Mr. Stewart complains in it of the 
harsh and unfair treatment he suffered from the prosecutors, from 
the 16th of May, that he vras apprehended without any written 
tmrrantf and carried prisoner, under cloud of night, to Fojt^ 
Williami till the end of his trial. 
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soner's accession to the murder aliedged to have been 1752 
committed by Allan Breck. v.^-^^ 

The only positive evidence relative to the perpe- 
trator of this murder^ is, that it was committed by 
^ a man with a short dark coloured coat/ and this 
is, in some respect, applicable to Allan Breck, as he 
was seen on the day of the murder, not far from the 
place where it was committed, dressed in a dun co- 
loured great coat, and dark short coat. Allan Breck 
did frequently use threatening expressions against 
the deceased, and he did display the most indubita- 
ble signs of fear and guilt. But it is certain that his 
guilt, as a deserter, was heightened by his having 
been in the rebellion, and that his life was thus/or- 
feited to hid country; and the reader must determine 
with himself whether Allan Breck's fear of being 
apprehended proceeded from the desertion, of which 
he was notoriously guilty; or from this recent mur* 
der, of which, even independent of guilt, he had 
reason to conclude he would be suspected, on ac- 
count of his connection with the family of Ardshiel, 
and of his fugitive and wandering life. 

The circumstances from which the prosecutors in- 
ferred the prisoner's accession to this murder, may 
perhaps be fit enough to excite a suspicion of guilt 
in the speculations of the closet, but I apprehend 
them to be in the highest degree improper and dan- 
gerous, to be produced as evidence to aJfect the life 
or fortune of a prisoner in the tribunal of justice. 

The circumstances were shortly these: that Allan 
Breck, a kinsman of the prisoners, paid him a visit 
three days preceding the murder, sat with him and 
other company at supper, and sl^pt in a barn: that 
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1752 Allan Breck put o£f his French clothes, dressed him- 
^'^^^ self in a short coat belonging to the prisoner, or his 
son, ere he went to work in a field of potatoes; and * 
next morning, when he left the house, went off dress-^ 
ed in the short clothes, and left his own^ which, by 
the bye, he had done upon former occasions: that 
the prisoner, upon the search that was to be made 
for the murderer of Glenure, supplied with money, 
for the purpose of making an escape, his kinsman, 
Allan Breck, a fugitive, and a deserter: that the guns 
about the prisoner's house were hid, in a country 
. where it was a crime to be possessed of arms: that 
the prisoner had used repeated expressions of resent* 
ment and of vengeance against Glenure; and that, 
after the murder, Allan BreCk expressed his appren- 
sion lest the prisoner or his son should be betrayed 
by their own tongue. 

These are the amount of the evidence against the 
prisoner, which resulted from a scrutiny, by no 
means warrantable, into his life and conduct. The 
rigorous durance in which he himself was confined, 
and his son and servants being kept dose prisoners 
in separate apartments, have been already mention- 
ed. His repositories were thrice searched by the 
prosecutor's relations * without legal warrant, and 
attended by a military force: and every circumstance 
of his life and conversation, for a period of two year^, 
was raked into with the most invidious industry« 

* The trial of James Stevrart, p. 54. Edinburgh, printed for 
Hamilton and Balfour, 1753. This publication, which contaias 
the speeches of thd Lord Justice General, and of the counsel, as 
well as the whole of the tecorded trial, sWells to the enormous 
bulk of 4$7 pages Sto. 
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But this kuft mode of extracting evidence, and the 1752 
result which flowed from it, require to be particular- 
ly considered. 

Where there is no positive evidence demonstrat- 
ing the author of a mischief which an individual 
has sustained^ menacing expressions may be justlv 
admitted, along with other circumstances, as a link 
of the chain of circumstantial evidence against a pri- 
soner. But, to lay much stress upon general expres- 
sions of resentment, and even of vengeance, such as, 

* I wish he were hanged}* * he is unworthy to live/ 

* I win cause him to repent it,' or the like, would 
lead to a conclusion equally false and fatal. In so- 
cial intercourse, the energy of our expressions of ap- 
plause or of censure, of gratitude or of resentment, 
is often proportioned to the strength rather of our 

> bnguage than of our feelings. But, if s^ deep and 
mortal blow be meditated, I apprehend the devber, 
instead of suiting his expressions to bis purpose, 
would endeavour, by the smiles of his countenance, 
and the smoothness of his language, to conceal the 
rancour of his heart. 

Let any person who has laboured under embarrass- 
ed circumstances, who has felt for the distress, for 
the impending ruin of his family; who has been 
chastised by the rod of power, reflect upon the ex- 
pressions of resentment and of anguish which may 
have escaped him when his heart was open to a friend, 
when his passions were inflamed by liquor; and then 
let him condemn (if he can) the prisoner as a mur- 
derer, on account of the expressions of vengeance 
which are proved against him in the course of this 
trial 
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1752 The only part of the evidence affecting the prison- 
er which makes a serious impression upon me, is 
vrhat fell from Allan Breck in the wood of Koalisna- 
coan, that he was afraid lest the prisoner's sou 

* might be betrayed by hb own tongue*.* The follow- 
ing reasons, however, lead me to doubt the safety and 
propriety of making such an expression as this the 
foundation of taking away the life and fame of 
a prisoner: imo^ The witness who deposed to it 
trembled under the rod of power; he had been con- 
fined to close custody in Fort- William, and perhaps 
dreaded that he himself might be brought to trial for 
this murder. 2do^ The smallest variation from Al- 
lan Brock's expression, proceeding from misconcep^ 
tion, or want of memory in the witness, or from 
the mistake of the interpreter who translated the 
evidence, might make an important difference in the 
conclusion to be drawn from Allan Breck's words. 
For instance, if Allan Breck, instead of saying he 
was afraid the prisoner's son * might be betrayed by 

* Jus own tmigue^ did say, he was afraid the prison- 

* Unless that rule in the scriptures, of visiting the sins of the 
father upon the children is to be inverted by our law, and tlie sins 
of the children are to be visited upon the father, I entertain a 
faint suspicion that a mistake has been committed in the course 
of this trial, and that (if any of the family was guilty) the pri- 
soner has been hanged instead of his son Allan. The circum- 
stances of the. little gun in the depositions of Dugald and John 
Beg Maccoll, and Allan Breck's fear lest the prisoner's son's tongue 
should betray him, afford a more pointed evidence against the 
son than any which is adduced against the father. Besides, it is 
worthy of remark, that the prisoner's son had a coat precisely of 
the same make and colour with that which Allan Breck wore on 
the day Glenure was murdered. 



Digitized by 



Googk 



MTTRDER* 257 

et^s son * might Jatta vkUm to his own tongue}* in 1752 
this case, Allan Breck would have said no more than ^"'^^ 
wh?t was notonously just and true, viz. that the re* 
sentfiil expressions used by the prisoner and his son 
againi^ £r)epure would bear hard upon them. 

This trial, upon the whole, points out the propriety 
of two alterations being adopted in the criminal-law 
of Scptl^iid: \mo^ Tl^at the prispni^r sbgiild here, as 
in England, have a power of challenging a certain 
number of t|ie jurors^ without cause assigned. 2do^ 
That, in the Highlands of Scotland, where the di- 
stricts are peopled \^ tribes or clans, between many of 
which inve|terate feuds did subsist, a prisoner should 
have it in hijs power to jay, ' I who am a Stewart will 

* npt be tried by ^1}xty of Campbells, ^or the ptiiirder 

* of a Canapbeiy or, * I who am an officer pf excise, 

* will not be tried for the inurder of a smuggler, in 
« a cojxptry where all merchants, farmers, &c. are 
^ snaijgglers.* And? ^i* the lawyers for the crown 
have it in their ppyer to bring a prisoner from the 
district ^yh€re he lives, or where a crime has been 
committed, to st^d tri,al before the Hig|i Court of 
J^sticiary at JEdinburgh, so ^ pri^oijer lijcewise should, 
have it in his power to avoid the prejudices which 
may be entertained of hipi in a particular district, 
and to claim being tried at Edinburglu 
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Makohn McGregor, alias John Grants for the Mur- / 
der of* John Stewart^ both of the Parish of Glen- 
gaini^ in AberdeensJure. — Doctrine of Prescription 
of Crimes Established. 

JL HE prisoner was brought to trial before the Cir- 
' cuit Court of Justiciary, at Aberdeen, in Spring, 



\0^r^ 



1773; but as he pleaded in bar of the action, a gen- 
eral point of law of great importance, his Majesty's 
Advocate depute deserted the diet^ recommitted the 
prisoner upon a new warrant, and served him with 
a new indictment; upon which he was tried before 
the High Court of Justiciary, at Edinburgh, on the 
26th July, 17*^3. He was charged with enticing 
John Stewart tenant in Abergairn, on the evening 
of Christmas day, 1747, to a remote place, and there* 
from premeditated malice, striking him from behind 
with a stick, and then stabbing him in the left side 
with a durk, so that he died that same night;t and 
that, before his death, he declared it was the prison*' 
er who had thus assaulted and wounded him: that 
the prisoner immediately fled, changed his name from 
Malcom McGregor to lohn Grant, and had not since 
been seen in that part of the country, es:cept to a few 
persons privately, and under clou4 of night. — And 
that a warrant for apprehending him was issued by 
the late Lord Minto, on the 2ist of January, 1748; 
but| by reason of the prisoner's changing his name 

* I. c. dropped the prosecution, 
t Records of Justiciary, 26th July, 9th August, 177S. 
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and place of abode, he never could ba found till late- 1773 
]y, that he was discovered and apprehended by the 
3herifF of Edinburgh, 

The celebrated Alexander Lockhart, counsel for 
the prisoner, represented to the Court, that no ac- 
tion could lie upon this indictmeat; because the 
crime charged in it was said to have be^n commit- 
ted in the year 1747, and consequently xpas prescribed 
hy Hie lapse qfmorc tf^an txv^ty years* Counsel were 
heard at great length. The Court then ordered 
both parties to lodge irifQrmalions]^ in order to their 
being recorded in the books of adjournal. 

In the information upon the part of the Lord Ad- 
VO(:at?, it was argued, iw^o. That the vicennial pre- 
scription of crimes in the Roman law, which the 
prisoner made the foundation t)f his plea, did not 
extend to every species of crime; but that, in those 
of a deeper die, such as parricide, and some others 
inter graviora delicta^ no prescription took place, 
?rfo. That the civil law was no part of the common 
law of Scotland, although its rules were often adopt- 
ed, and its principles much respected, in such cases 
as did not fall within the enactment of our statutes, 
the decisions of our Courts, or the opinions^ deliver- 
ed in approved systems of our law, His Lordship 
next maintained, that, in the common law of Scot- 
land, there was nq vestige of a pxescription in crinies; 
for the punishment of murder was a part of the most 
ancient common law of Scotland; but our old tr^a- 

\ A law case in Scotland, which contains both the fact an4 
argument, is sometimes emitled an inforwt.tion^ and som^tiipesi 



Digitized by 



Googk 



260 MURDER. 

1775 tises ittadi^ rib mention of the doctrine of prescrip- 
^'^'^ tion; nay, the word prescription was not to be fdund 
till the year 1469, when it was introduced in a sta- 
tute, and, even then, it related to civil obligations, 
arid not tb crimes. — His Lordship maintained, that ' 
the opinion^ of our cothmentatots upon this head, 
which were urged in behalf of the prisoner, viz. 
those of Sir George M^Kenzie, Mr. Fotbess, and Mr. 
Erskine, were neither sufficiently explicit, nor of 
sufficient authority, to make the prercriptioil of 
crimes be deenled a part of our law; and, on the 
other hand, Lord Fountfiirihall laid doWh this doc* 
trine, that the vicennial prescription of crimes had 
no'place with us. And that, in the whole of our re- 
cords, ho judgement could be found sustaining this 
plea in bar of action, while there wiere many In- 
stances of persons being tried for crimed niorfe thin 
' twenty years after their commission. Farther, it 
was contended, that by the Ictw of Gody xcfdch is a 
jyart of our law^ there is no prescription of ihurder, 
And^ lastly^ That it would be highly inexpedient to 
establish a defence in bar of prosecution igainst a 
murderer; because nothing contributes more to check 
murder, and other attrocious crimes, than an impres- 
sion upon the minds of the people^ that, when once 
committed, no lapse of time will expiate the offence 
in this world, or prevent the punishment. There 
was also subjoined to the information JFor the prose-- 
(putor, a list of cases from the books of adjournal, 
where prisoners were tried at the distance of more 
than twenty years from the cdimtnission of the crime. 
They were itiostly in triils for witchcraft, and one 
of them for i9cest coipmitted thirty-five yesuri befot'e, 
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it *jriS Stated in thfe iriforitiatidri for the prisdiief, 177S 
that, although conscious cf innoceilte, atid certain ^^^^^^ 
that he cbtiid tibt be convicted by a fair jprobf of tbfe 
crimes laid td his ehsltge, his cbiitlsel had thbught 
it their duty to ple^Ld thfe obvious defdtice of pirisctip- 
iiotii in bar of this j)l-bsfe=CUtlDii:=i-That, iil a peribd 
cf twehty.five years, ^bich hid elapsied b^lv^^en thb 
death of John Slewatt,.^hbtn th6 pHsdhet Was sstc- 
cus(^d of having inUi-dergd, atid his tdttithitttieht, ih 
order to stand trial, he had rtfeided tdhstantly in 
l^cotiandj arid chiedy Itt AbtftieetiShif*, thb thfeatre 
of the alledgeci crinte; th^t h^ h^ publicly carried 
oh business, ih an hdhest diid ibdUstridus ttiahher, 
and with an unexceptidhable thafact^r; ahd that the 
change of bis hahie, anti plic6 df ibbde, ^as owing 
to the ahenipts of a r^cruitihjg Bdijeailt to titpari hltti 
as a soldier, which induced hiiii to lay a^iti^ the hame 
of Macgregbr, which was proscribed by law, and to 
assume that of Grant. 

Upon the point .of law, it was argued, that a vi- 
cennial priescHptioh of criihes Was ah festabttshed 
doctrine of the Roman law; ahd9 ih suppd^t df |t, 
several texts from the Corpus Juris Civllis, and other 
authorities, were quoted; parliculariy, Cod. lib. 9. 
tit. 22; i. 12.; lib. 1. tit. 7^ 1. 4. digest.; lih. 44. tit. 
S. 1. 13.; lib. 49. tit. 14. 1. 1. § 4.; lib. 48. tit. 17. 
1. 3.; lib. 48. tit. i6. 1. 11.; and MattheuSj Tit; de 
iPriescri^tibhe Tempbris; Vbet; Tit. de Ditersis et 
Tempbralibus PraescHptiohibus, § 6.; CujldtiS, vol. 
4. coi. 1338.; Heineccius aci Pandeftas, lib. 44. tit. 
Hf. § 370. &c. &t. It was maintained^ that the civil 
law ^as due of the fountains of our juri^rudence, 
and, in reality, a part of it, where diir ownstitttt«^ 
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1773 customs, and the decision of our judges,,are siieat.* 
^^'^^^ And the authority of otir commentators on the Scots 
hwy particularly of Sir George Mackenzie, and of 
Mr. Erskine, was quoted in support of the prescript 
tion of crimes. The opinion of Fountainhall was 
said to refer to a case of n^urder which had happen-^ 
ed only eighteen years before, where, consequently, 
the vicennial prescription could not take place; and 
that even Fountainhall admitted, that lapse of years 
might in some measure expiate a crime. 

As to the list of cases given in by the Lord AdvQ- 
vate, where prisoners were prosecuted at the dis« 
tance of more than twenty years from their offence, 
it was observed, that most of these were for witch- 
craft, which, like apostacy, is a crimen continuum; 
for it was held,—- once a witch^ always a witch. Be- 
sides, that, in the prescription of crimes, the same 
rule must take place as in the prescription of ac- 
compts, viz. that it runs not from the first, but from 
the last article, As to th^ case of incest quoted for 
the prosecutor, where a man was hanged, at the dis- 
tance of thirty-five y^ars, for lying with his wife's 

* To see this publicly contradicted must excite a smile in a per- 
son who has undergone a professional education for the Scottish bar» 
or who is in the least acquainted wiih the proceedings of our courts 
of justice. Before a young gentleman is admitted to the bar, he 
undergoes a strict examination upon the civil }av^: and it is only 
witliin tUtse forty years, or thereabout, that it was thought ne- 
cessary to ordain a candidate for the profession of a lawyer to un- 
dergo an examination upon tlie Scots law, properly so called. — 
The information for his Majesty's Advocate against the Glasgow 
rioters, A. D. 1725, has these words: * By the Roman law, 
tohick u the common law of tfm kingdom-^ {lecor4s of J^$tlciary| 
25tb Septcfnbi?r, \n^, 
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daughter,* it was answered, that no counsel appear- 1773 
ed for the prisoner; that no defence was offered for ^"^^^ 
him; and that it haj^ened in times worthy of such 
a sentence, viz. those of fanaticism and usurpation. 
The counsel for the prisoner also referred to the case 
of Madeod of Assintf as a precedent in support of 
the prescription of crimes. The case was this; Mac- 
leod was tried on the 2d of February, 1674, upon 
an indictment charging him with several treasonable 
crimes; viz. 1^/, With betraying, under trust, the 
late Marquis of Montrose, his Majesty's Commis- 
sioner, and Lieutenant-General, and delivering him 
a prisoner to the rebels in A. D. 1649, who murder- 
ed him; for which the s^d Macleod of Assint re- 
ceived a reward of 400 bolls of meaU - 2rf, With hav- 
ing, in A. D. 1654, assisted the English rebels com- 
manded by General Morgan in burning and plunder- 
ing the north. Sfif, With havings in A.D. 1669, 
exacted arbitrary taxations upon all shipping that 
came to anchor in any of the creeks belonging. to the 
prisoner. And, 4to, With having, in A. D. 1670, 
fortified and garrisoned his house of Ardbreck, and 
defended the same against the sheriff of Sutherland^ 
who had his Majesty's warrant to eject him. Now, 
although the two first articles in the indictment are 
by much the deepest of the crimes with which Mac- 
leod of Assint was charged, his Majesty's Advocate 
declared, * he did not insist Vipon the two first crimes 
* libelled but only as aggravations* Which the pri- 
soner's counsel alledged could proceed alone from the 
crimes being prescribed. 

♦ Sec Index, article LicesU 
f Records of Justiciary, February 2, 1674. . 
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1773 xb» coHQS^l for the prisoner likemse argued, (li|t 
^'^^^ the adpniitf^Dce of » perpetual right pf actipns for 
Q*imef W?ts ippj^pediept in every countryj ^p4, con- 
sideriifg the nature of o]ur cr'fminal \^,w^ was peqi« 
liarly i$o |n Spptt^nd. It wa3 alledged^ that the 4t^ 
sign of papi^hmeots respept^d either the crii)|inal qf 
t)ie publ^p. With re^jpect tp the crimin^^ thp pij^p 
pose is to produce ^^ {uneadrpent in his }ifie afi4 
maooer^, o|r tq icut )|in> off fjrqm society, if th^ fsiio|r« 
mity of h^ crime ipdicatOjS s^ch depravity that h^ 
mvy be lpo)ced on as incorrigible. ^\xt this /cfHii^ot 
be answered by prosecuting ^cripiin^ ^fter the y^dx$ 
of presqripdpn; for, if tl;ie seeds of guilt had ^ot 
been er^dicat^d fropi the inind, the yafix^us ^gjitg,- 
tions to which a man is e^po^^d from the pccuf reaf)^ 
gf twenty yenrs^ qnus^ haye made th^ sprout forth 
ipto fresh outrages gainst society* A^d, if the re- 
venge of a private proseci^tor demanded ^n expiation 
of guilt, what more te^r^ble pun|sbipei)^ thf^ tjbat 
a criminal should live under the continual apprehen- 
sions of an ignominioi^s death for a period of twenty 
years? To dr^g a man thus situated to t}^e scaffold, 
after a regular, Indiistripus, and exemplary li&, 
would as little suit the encjl of punishment ^v^'hich rje- 
spected the public, a$ t^at which respected the cri- 
minaJ: for, with ri^ard tq tjbe public, t^e end qf 
punishment is to (Jester others from committing the 
like o^ence; but no good impression can be stamped 
Upon the public, when their compassion far the cri- 
minal exceeds their horror at his crime, which must 
be the case when the memory of an offence is obli« 
terated, while, at the same time, the inoffensive, 
perhaps exemplary, conduct of the sufferer, is con- 
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sdstent witll^he knowledge of those who behold his ^^75 



suflferings** The laws which relate to property, wise- 
ly regarding the security of our fortune against ob- 
solete and endless claims, have established a prescrip-i 
tion of every species of cit^il action; much more ought 
the laws to secure the peace of mankind, by limiting 
the right of criminal attioriy which at one blow may 
complete the threefold ruin of fortune, of life, and of 
fame. Besides, a person suspected of an offence may 
lie under great disadvantage by the prosecutor's hav- 
ing an unlimited power of choosing his time of ac- 
tion. He may bring it at a period when there is 
such a spirit of violence in a country against a man, 
a party, or a crime, that, in the ferment of people's 
minds, accusation may be equal to conviction: and, 
besides, in a long lapse of time, the death or absence 
of witnesses may deprive a prisoner of his pica of alibi, 

♦ Within these four or five years, a person returned to thir 
country with an affluent fortune and respectable character^ who^ 
in an early period of life^ absconded on account of his being coi^^- 
cemed in the mob which hanged Porteous, A, D. 1786. What 
good purpose could it sei ve to indict this man capitally upon his 
return? ( For an account of the Porteous mob, see Amot's His- 
tory of Edinburgh, p. 206.) Or what good purpose could it notw 
4eri>e to bring a prosocution against the rioters who, in A. D. 1779, 
burned the Popish chapel, committed housebreaking and robbery 
upon the priest, and assaulted the houses of many respectable ci. 
tiaens yrhom they supposed to befrend the Popish bill? Yet, had 
not the public prosecutor, from whatever motives of lenity or ti- 
midity, omitted to raise a prosecution for hanging the ring-leaders 
in this scene of tumult and devastation, I firmly beiieve that iks 
htming ofLondon^ A* Z>. 1 780, 'mould not have happened. At lease 
it is certain, that a popular orator, in haranguing his friends previ- 
ous to this dreadful event, would not have had such cause to boast 
•f the gallant example of the Scots, 

L 1 
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1779 provocation, self-defence, that the deceased died a 

A''''^ natural death, &c. 

. If prescription of crimes be expedient in general, 
it is so in a special manner in Scotland, whether we 
regard the powers of the prosecutors, or the nature 
of our laws. As to the former, the Lord Advocate 
may prosecute any person for any crime he chooses: 
his Lordship is not restrained by the necessity of a 
grand jury's finding a bill; nor is a coroner's inquest 
called upon the body of a person deceased to ascer* 
tain the cause of a sxidden and suspicious death* It 
h wretched argument indeed, to alledge that this 
power is not dangerous, if restrained by no limits of 
prescription, because of the benignity o£ the Prince, 
^r the personal character of the gentlemen who are 
aj^pcunted to the important office of Lord Advocate* 
Salutary laws are not made in tyrannical times, but 
in a mild and equitable reign. Thus the opportunity 
of guarding against oppression, in general, occurs, 
when there is the least prospect of oppression being 
at hand. Biit^ however safe we may be from op* 
pressive prosecutions at the instance of his Majesty's 
Advocate, what security have we but the lapse of 
time, against the invidious actions of private prose- 
cutors, who, instigated by malice, or with a view 
Jto extortion, might call upon a man to answer for 
the sins of his youtky after he had become a grave 
and respectable citizen, and the father of a numer* 
ous family? For prosecution is granted, in its utmost 
latitude, either to the party injured, or to his nearest 
heirs; nor can the Lord Advocate withhold his con-- 
currence*. Should connubial love be turned into 

♦ Consent to the prosecutloTW 
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deadly rancour, either the husband or the wife may l77d 
prosecute the other for adultery to the effect qfa capi* 
tal punishment.^ 

The healing hand of prescription is no less expe« 
dient in relation to the nature of our laws. To say 
what is a capital crime by the law of Scotland, and 
what not; or, at least, what has been, or has not 
been so, within these hundred years, is no easy mat* 
tent Our indictments are laid sometimes on the 
statute, sometimes on the common, and sometimes 
on the Mosaic hiw alone. Many of our penal sta* 
tutes are wild, tyrannical, and incorrect; and in few 
of them anterior to the present century, is there a 
limitation of the time of raising prosecutions upon 
them. Happily the Scottish treason laws are now 
abolished, and those of England substituted in their 
room. Prosecutions for witchcraft too are driven to 
the realms of night. But srill the laws against Pope- 
ry, blasphemy, duelling, adil^tery, and suicide. | may. 
be used as ample engines of oppression. Besides^ 
there truly is no reason why either the public or pri« 
vate prosecutor should be indulged with an uulimit-* 
ed time of bringing his action. If the accused ab- 
sconds, his flight will not cut off the right of prose<> 

* See a remarkable trfal of this sort i?ifra. ludexi Adulterji 
Haitly against Frascr. 

f If the reader is already satisfied of this from some of the 
trials for treason and murder presented above, he will not see oc- 
casion to alter bis opinioD, from a perusal of the subs&quent part 
of this work. 

t As the penal consequences of this crime can only take place^ 
after death, if the right of pro&ccuting for the pcr^nal estate of 
the decease^ be not limited by prescription, ii musx continue Jbr 
ever. 
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1773 culion; for, if he does not appear in Court to answer 
to ,the indictment which may be brought against 
him, the sentence of outlawry, which passes of 
course, will preserve to the prosecutor a perpetual 
right of action; therefore, the prosecutor may blame 
his own negligence, if he has lost his right of prose- 
cution, by omitting to obtain a sentence of outlawry 
against the accused. And, if no symptoms, no sus- 
picion of guilt, have been discovered in a period of 
twenty yearSj or, what is the same, none that t^n 
justify the raising a prosecution, it is better that the 
prosecutor should then be deprived of his right of 
action, than that a person should be called upon to 
defend himself against a capital indictment, at any 
distance of time, however so remote. 

The Lords having considered the informations for 
his Majesty's Advocate, and for the prisoner, pro- 
nounced this interlocutor: ^ In respect it does not 
^ appear that any sentence of fugitation passed a- 
gainst the pannel, they therefore sustain the de- 
^ fence, and dismiss the indictment and the panne! 
♦ from the bar/ 

I remember to have listened with attention to the 
pleadings in this cause, and to have looked with an- 
xiety for their Lordships' judgement. The satisfac- 
tion I felt when it was pronounced, is not abated up- 
on reflection. This judgement, indeed, is of a very 
different cast from the general stile of the decisions 
of this Court in the last century. It is a just, but 
trite remark, that a wise system of laws tends to 
humanize manners; but it is no less true, that liber- 
ality of sentiment, and gentleness of manners, hu- 
manize the rigorous doctrines and discipline of the 
law. 
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OF TUMULT WITHIN BURGH. 



Dcfpid Mowbray y Shoemakeryfor exdting a Tumult in 
the City of Edinburgh f and rescuing a Baker whom 
the Hangman was whipping thrfiugh the Canongate, 
by order qfthe MagistrcUes. 

X HE preamble to one of our old statutes emphati- 
cally describes the disorders which prevailed in this 
country from one of the worst of political evils, the 
reloaded arm qf.tlie civil magistrate. * Forasmeikle 

* (says the statute) as the oversight and negligence of 
^ the civil magistrates, and judges ordinar within this 

* realm, in putting of decreets to execution, punish- 
^ ing of malefactours and rebells, utherwise using of 
« t^ir offices, as becummis, partelie for regard, and 

* feare of Strang pairties, and hazard of their own 

* lives; and pairtly throw want of sufficient prepar- 
^ ation for that effecl, is the original and principale 

* cause quhair fra* the great confusion and disordour 

* of this lande in all estaites proceedisf.' Therefore 
by this, and other acts of parliament, it is statuted, 
that the nusing or assembling within borough, con- 
ventions of the people, without special licence of the 

* From which, 
t Mary, PaiL 9. c. 83.; James VI, ParL 13. c. l$i. Pari. 18. c. IT. 
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1686 Sovereignt or authority from the magistrates of the 
borough; especially, if such people should presume 
to arm themselves, to display banners, to beat the 
drum, or sound the trumpet, or to make use of o. 
ther warlike instruments whatever, it is statuted,*" 
that persons thus offending shall suffer the pain of 
death. It is further enacted, ^that, whoever shall 
disobey and resist the authority of the Magistrates 
qf Edinburgh^ or their officers, in the execution of 
their duty, shall suffisr the like penalty. 

The prisoner was tried on these statutes.—- On 
Sunday the Slst of January, 1686, a rabble of jour- 
neymen and apprentices in Edinburgh, leagued with 
some students at the University, among whom fan- 
atical principles had of late made an alarming pro- 
gress,t assembled for the purpose of insulting and in- 
terrupting those of the Popish persuasion in the ex* 
erase of their religion. Their indignities were dir" 
ected at the Chancellor's Lady, and other persons of 
that £uth, when dismissing from their place of wor* 
ship. The mob, many of which were armed, pelted 
the members of that congregation with stones an4 
dirt, rifled some of them of their clothes, and mal- 

t Upon Oirinmaidafy A. D^ IO8O9 the Ma|;i8trates of Edin- 
burghy from that decent respect which was due to the Duke ef 
York, who was then in the city^ interrupted the students in their 
solemn procession of a Pope«burning; so that they were fain to 
burn him posthaste in an obscure part of the town. On the i 1th 
of the ensuing month of January, the house of Priestfield, the 
seat of Sir James Dick^ Lord Provost of Edinburgh, was will* 
fatty set on fire, and with all the furniture, burnt to the groundf 
not without the most pregnant suspicion that it was set on fire by 
the studenu at the University. Arnold's flisL of EdiQburght 
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Qreateld them in tlidr persons; and then proceeded 1686 
to the High Street of Edinburgh, where, with iron- 
bars, and other instruments^they attempted to break 
open the houses of several of the inhabitants, and 
did resist the magistrates of Edinburgh, and the 
Cmnmander in Chief of his Majesty's forces, and 
the troops under their command, and wounded sev« 
eral of the soldiers who were assembled in order to 
disperse the mob* 

The military having dispersed the mob, and sev- 
eral of the rioters being apprehended, the magi^ 
strates, next forenoon, ordained one Grieve, a bak^* 
er, an active person in the tumult, to be instantly 
wldpped through the dty by the common execution- 
er. To save the delinquent from undergoing the 
punishment awarded by the magistrates, the prison* 
er Mowbray, and his associates, collected a mob a^ 
fresh, rescued the baker, from the town officers and 
the executioner, and carried him off in triumph. 

The prisoner was served with an indictment, 
charging him with having transgressed the statutes 
already specified, by being engaged lin this tumult; 
and his Majesty's Advocate declared^ that he restric- 
ed the libel against the prisoner to his ^ accession to 
^ the tumult on Monday in the forenoon, in rescu* 
* ing the baker from the execution of justice.' The 
Iiords found the libel, as restricted, relevant to infer 
the psdin of death* 

THE PROOF, 

The prisoner judicially declared, that he was fx'esent 
at the tumult libelled, and assisted in rescuing the 
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1686 baker from the town-officers. He craved God and 
the king^s pardon for his offence, declared that he 
wan heartily sorry for it, and came in the King's wilU 

George Macfarlane, one of the town officers of 
Edinburgh, deposed. That on Monday last, as he 
was employed by the magistrates to execute the sen- 
tence against Grieve, the prisoner was one of the 
mob which rescued htm. The deponent called out to 
the prisoner to be gone; but this he refused, saying, 
* he would take part with the trades;* and, upon 
Grieve's being rescued from the town officers, the 
disponent saw the prisoner take Grieve by the hand, 
and march off with him amidst the mob. 

John Thomson, town officer, deposed, That, on 
Monday last, he saw the prisoner amidst the mob 
which threw down the town officers, and rescued the 
baker, and heard him declare he would stand by the 
irades.'^^^o more witnesses swore to the same pur* 
pose. / 

The jury unaniniously fpund the prisoner's acces- 
sion to the tumult, in rescuing the baker from the 
execution of justice, proved by his judicial confes- 
sion. — ^The Court adjudged the prisoner* to be taken 
to the Cross of Edinburgh on Wednesday next, the 
10th of February, and to be hanged on a gibbet till 

• Founlainhall says two persons wci-e tried ihis day for being 
concerned in this tumult; but he does not mention thdr names* 
The records of justiciary testify, that no person was tried or out- 
lawed oa account of this tumult, at this time, except Mowbray, 
sor at any other time that I know of, except on the 26th of that 
same month, when Keith, whose trial is al^o mentioned by Foun* 
tainhall, was tried and convicted. See Fountainhall's Decisions, 
tol. 1. p. 4-01. 407. 
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he be dead. It appears that the Privy Council grant- 168(J 
ed the prisoner a reprieve till- a short day. Whether ^"^"^ 
he got any farther respite, or was then hanged, is ^ 
uncertain^ as the records of Privy Council for A, D. 
1686 are missing. One Keith, a fencing*master, 
was tried on the 26th of that month for accession to 
the same tumult^ was convicted, and was hanged at 
the Cross of Edinburgh on the 5th of March. 

The discipline manifested in this trial, conviction, 
and execution, when compared with a recent occur-> 
rence« impresses us with no very favourable idea of 
the present times. 

The tumultuous disposition of the rabbled, iropa* 
tient at the price of grain after a succession of bad 
crops, had broke forth in a variety of outrage that 
required an examplary and decisive check. William 
Spence, a matross in the second battaliion of artillery, 
was prosecuted by his Majesty's Advocate before the 
High Court of Justiciary at Edinburgh, on the 13th 
of December, J78*. He was charged in the indict- 
ment with being an active person in assembling a 
mob, on the 7th of June preceding, at the village 
of Ford, about ten miles from Edinburgh, for the 



♦ In the prospectus of iliis work which I puWrshed, I proposed 
to Uy before the public the trial of the malt-tax rioters for pillag* 
ing and demoUfibing the house of Mr. Campbell of Shawfiekl» 
A. D. 1725; but» upon fully examining and considering the charge 
against the prisoners, the informations for his Majesty's Advocate, 
and them, the interlocutors of the Court of Justiciary upon the 
defences stated for the prisoners, the proof led in the cause, the 
verdict of the jury, and the judgement of the Court; I say, upon 
a consideration of the whole circumstances, this trial, according 
to my Ideas, is in many respects improper for publication. 

M m 
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1686 declared purpose of demolishing a distillery j* — «with 
^^^"^ exciting a number of colliers to join the mobj-*— with 
breaking into the distillery, and actually setting fire 
to one or more of the buildings with his own hands.f 
— ^^As the evidence in this trial is not recorded, I have 
it not in my power to speak from my own know- 
ledge as to the evidence of Spence's guilt: but, not- 
withstanding that the crime was mlfiLl Jtre^raising; 
notwithstanding I have been informed by every per- 
son I have conversed with who was present at the 
trial, that the evidence of his guilt was complete^ 

* the jury, by a great plurality of voices, found the 

• pannel Not Gvilty* 

The consequences to a country, if juries will be so 
preposterous as to acquit a prisoner contrary to evi- 
dence, for a crime so dangerous to society, are too 
obvious to require to be enlarged upon, I must, 
however, take the liberty to observe, that it appears 
requisite that the mode c^ summoning juries in this 
city should undergo some alterations. The number 
of trials by jury in Edinburgh, before the Courts of 
Justiciary, Exchequer, &c. is considerable, and the 
jurymen are generally chosen from among the mer- 
chants, shopkeepers, and tradesmen. Tliose who 
follow the profession of the lawj are never called* 
The landed gentlemen, or freeholders, of the three 
Lothians, are seldom or never summoned, except 

* This distillery was burnt to the ground. The damage wa« 
estimated at je7000. 

t Records of Justiciary, December 13, 1784. 

X The Faculty of Advocates claim an exemption; and those 
who practise at the bar. are undoubtedly entitled to it. 
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in the trial of a landed man. The inhabitants of the 1686 
tovim of Leith, although men of consequence in the 
mercantile line, are seldom called but in trials which 
have some relation to maritime affairs. A practice 
has also crept in of not summoning upon a jury;, 
gentlemen who have preferred a residence in Edin- 
burgh to living at their estates in the country, and 
who, consequently, cannot be called to attend the 
circuits in their respective districts. By these means, 
the rotation of duty of sitting upon jury comes very- 
frequent upon that class of people which are in use 
to be called, and the duvy imposed upon them is 
therefore heavy and unequal By these means, also, 
improper persons are sometimes summoned to sit in 
jury upon a prisoner: for this important article in the 
administration of justice is generally l^fc to inferior 
clerks*-~It is perfectly well known that there is a 
description of men in this city, of whom it could 
not be expected that any power of testimony would 
lead them to convict a prisoner of certain crimes,* 
yet who (it is believed) would listen with gloomy 
joy to criminal accusations of a nature that no Lord 
Advocate would now dream of raising. By Extend- 
ing, therefore, the classes of people from which our 
jurymen are to be chosen, the burthen will beco;me 
the easier upon those who discharge this impo^lAnt 
trust, and the danger will be avoided <Jf having 

* I humbly think, that, in triiils of difficuhy and importance, 
the proper officer should have it in his power to send up to ih^ 
Court a list of forty-five men whom he thinks intelligent and in- 
dependent; and that, when the judges warae the fifteen who are 
to sit upon the jury, the pri^n^r shstild have it in bis power f" 
challenge a third of them without any cause assigned* 
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1686 crimes of the most pernicious tendency tried by a 
^""^^ jury of men illiberal in their sentiments, and vio* 
lent in their prejudices, who, in the trial of a pri- 
soner, consider more tJ^e nature qf the crimen than 
Hie strength xff tiie evidence. 



I have heard it urged as an apology for the jury 
vho sat upon Spence, in having given such a verdict, 
that they would have pronounced a different one, 
had it not been, that, of late, too little respect has 
been paid to the opinions qfjurynum when recommend* 
mg a convict to mercy. Tfab, 1 know, alludes to the 
case of James Andrew, who was convicted of rob* 
bery, and condemned^ and who, notwithstanding 
that the jury unanimously recommended him to 
mercy, was executed in terms of the sentence, upon 
the 4th of February, 1784. As this has been a to^ 
pic of conversation, and with some, of animadver* 
ftion, I shaU state what / Icnow concerning it, — ^The 
jury gave a recommendation in favour of the pri- 
soner, setting forth their reasons for so doing: the 
Court made a report of a very different nature. As 
I have only seen the former, I cannot form, far less 
can I presume to deliver an opinion between these 
opposite sentiments of the Court and jury. My 
purpose then is but to show, that the case was ac- 
curately and fairly laid before his Majesty. It appears 
from Lord Sydney's letter to the Lord Advocate, of 
the 21st January,* 1784, that Lord Kennet's ^ report 
' upon the case, the minutes of the trial, and the e- 
* videcce given thereupon, together with t;he recom^ 
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* mendation of th€ jury/ were laid before the King, IW^ 
iivho ^ having maturely considered the case of the 
^ convict, does not see^sufficient grounds for extend- 

* ing his royal mercy to him/ And Mr. ChaimerSy 
the solicitor at London vi^ho corresponded with Mn 
Bruce, the agent for the convict, writes to him thus: 
The under secretary ^ showed rne aU the papers that 
^ had been transmitted Jrom Scotiand^ and laid be/ore 

* the King* Lord Kenneths report states very ac 

* curately the circumstances of the case, and men- 
' tions the recommendation of the jury, and the 
^ grounds they went upon; but adds, that he and his 
^ brethren did not think Andrew a proper object of 

* the royal mercy; giving the reasons, and showings 

* that tlie arguments of the jury were not solid; in 

* very distinct clear fcrw25/-^As the jury had a right 
to give a recommendation^ so the judges were en« 
titled to make a reporP, and no ground of complaint 
can arise from this case, unless it shall please jury- 
men to alledge that his Majesty is not at liberty to 
act according to his own judgement, in the extu 
cise of the most sublime part of his prerogative, 

But even supposing that improper means had been 
used to with-hold the royal mercy from AndreW;^ X 
cannot admit that this is any apology for the jury 
which sat upon Spence the matross, having prondunc^ 
ed a verdict finding him not guilty; for I consider him 
to have been a most unfit object of mercy; because 
from the recent and repeated outrages of the rabble, 
and instances of timidRty in the civil magistrate, 
none of the crimes which arbe from the avarice or 
malignity of an individual^ are so hurtful to society 
^% this contagious spirit of fire-r:^ising and tumult, 
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1686 And this prisoner^ Spence, was not only reckoned by 
the spectators of his trial, to have been proved guilty 
as a ringleader in the tumult, but also as having set 
fire to the distillery with his own hands. — ^Lord Ken* 
net made the above report, relative to Andrew^ 
as President of the Court of Justiciary, in absence 
of the Lord Justice Clerk. His acuteness of appre- 
hension, his solidity of judgement, and his accuracy 
in busine3s, were acknowldged when he was alive; 
and are now sealed by the united regret of the Bench, 
the Bar, and the Public. 
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2Vial qf Captain Thomas Green^ Commander qf the 
Worcester^ a Ship belonging to Ae English East 
India Compam/^ and qf Fourteen qf his Crew, Jar 
Piracy and Murder^ committed on a Ship and its 
Crew on tJie Coast qf Malabar. 

X HE oi^x)6ite lights in urhieh the Parliaments of 1705 
England and Scotland viewed the institution of the 
Indian and African Ck>mpany, in the latter of these 
idngdoms, and the ferment which arose in Scotland 
opon the ruin of this Company, and the loss of its 
settlements, have ahready been mentioned.* The 
contests between the English and Scottish Companies 
trading to the East Indies, excited further animosi- 
ties between these nations* The Annandale, a ship 
belonging to the African Company, had been seized 
in the Downs by the English East India Company, 
and the pressing instances with which the former sOi* 
licited its restitution being disregarded, they procur- 
ed an order from Government in Scotland, for sdiz- 
ing, by way of reprisal, this vessel the Worcester, 
which had arrived in the Forth. The vessel was 
conducted to the harbour of Burntisland* She was 
detained there in virtue of a precept from the Scot- 

* See the Trial of Thomson and Auchmouty, p, 10*. 
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1705 tish Court of Adouralty; and an action was bnmght 
^^^^ before that Court, at the instance of the African 
Company, for having the ship declared a lawful 
prize, on account of the East India Company's un- 
justly seizing and confiscating the Annandale. 

While the Worcester lay thus under an embargo^ 
the unguarded speeches of the crew, in their cups 
or their quarrels, led them to be suspected of the 
crimes of [Hracy aud murder committed upon a ves- 
sel and its crew in the £ast Indks, belon^ng, as was 
supposed, to one Drummond, a Scotchman.* The 
suspicions thus entertained were the cause of a pre- 
cognition being taken of the affair, and the presump- 
tions of gmlt ariong from this precognition, were so 
strong as to give occaaon to the following triaL 

On the 13th of February, 1705, an act of the 
Scottish Privy Council was passed, authorising a 
prosecution gainst Captain Green and his crew, be^ 
fore the Court of Admiralty, and cnrdaining the Lord 
Chancellor to make application to her Majesty for a 
pardon to Charles May, surgeon, Antonia Ferdinan*- 
do, cook's mate, Antonia Francisco, the captain's 
man, Georg? Haines, steward, George Glen, quar«> 
ter-master, and Alexander Taylor, foremast man.^ 
The Privy Council, at the same time, appointed the 
Earl of Loudon, Lord Belhaven, Sir Robert Dundas 
Lord Amiston, Sir John Home of Blackadder, and 
John Cockburn, younger of Ormestpn, assessors to 
Mr. Graham, the Judge AdmiraL 

* Records of Admiralty, 5th, ISth, Uth, 16th, 21st March, 
1705. De Foe's Hist, of the Union, p. 46. Trial of Captain 
Thomas Green, Edinburgh, printed by Thomas AndersoOy 
A. D. 1705. 
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The prisoners were brought to the bar on the 5th 1705 
of March, 1705. It was charged against them in the ^"^"^^ 
indictment, that, in the months of February, March, 
April, or May, 1703, they did meet with another 
ship bearing a red flag, and manned with English- 
men, or Scotsmen, on the coast of Malabar, nigh 
Callicut:— that they did, without any lawful war- 
rant, or just cause, attack the said ship in a hostile 
manner, with guns and otherwise, boarded her, kill- 
ed the men, and threw them overboard, took the 
goods from on board of her, and lodged them in the 
Worcester^ and then disposed of the vessel thus pira- 
tically captured to one Gage Commodo. The indict- 
ment also contains a minute narrative of the ciixum- 
stances from which the prisoners* guilt was inferred. 
But it were superfluous to insert them here, as they 
will appear with greater propriety in the evidence 
led in support of this prosecution. 

A formidable band of counsel appeared both for 
the prosecutor and the prisoners^ and the following 
objections to the relevancy of the indictment were 
stated, partly in written informations, and partly in 
pleadings at the bar. 

It was pleaded for the prisoners, that the crimes li- 
belled being alledged to have been committed by Eng- 
lishmen on the coast of Malabar", this Court had nq 
jurisdiction} and the^prisoners ought to be remitted 
for trial to the proper courts of law in England. 2do^ 
That Henry Keigle, the ship's carpenter, and certain 
others of the crew who were indicted along with 
him, being part of Captain Green's crew, and under 
his command, could not be put upon their trial, till 
the Captain himself was previously tried. fJ/Zo, That 

N n 
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^m^ Captain Green could net be tried till John Reynolds^ 
and certain others of the prisoners who had received 
an indictment, should have undergone a previous 
trial; because he the Captain had them ciced as excul- 
patory witnesses; and, in case of their acquittal, was 
entitled to their evidence in his behalf: otherwise 
the author of a groundless and invidious prosecution, 
while he raised an indictment against the principal 
offender, by also comprehending, in the indictment, 
the whole exculpatory witnesses as accomplices, 
might deprive a prisoner of the evidence in his de- 
fence. 4/0, That the libel was too general and in- 
definite, as it did not specify the name of the ship 
alledged to have been pirated, the designation of 
the Captain, the names of the' persons said to have 
been murdered, nor any circumstance by which the 
ship in question might be specially distinguished: 
yet is requisite that all these be set forth in a crimin* 
al indictment, not only in point of form, but of ma* 
terial justice; for otherwise a prisoner might be pre- 
cluded of many solid defences, such as, that the ship 
said to have been pirated, was in an opposite quarter 
of the globe; that she still remained in possession of 
her lawful owners; that jhe persons alledged to have 
been murdered were still alive, &c. That it was the 
more necessary that the prosecutor should be oblig- 
ed to specify the ship particularly, as the prisoner, 
Captain Green, having a commission under the^Great 
Seal of England, impowering him to act in hostility 
against pirates, might actually have taken or destroy- 
ed a ship and killed the men, without having done 
any thing contrary to law. 5ft), That the indict* 
ment was laid in such manner, as to show that th^ 
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prosecutor meant to establish the prisoner's guilt, 1705 
not by positive testimony, but circumstantial evi- o'w^ 
dence; and that the circumstances charged in the in- 
dictment were not such as necessarily to infer a con- 
clusion of the prisoner's guilt. And, indeed, to hold 
a crime to be proved by circumstantial evidence, was 
extremely hazardous, and what many lawyers deem« 
ed illegal. 

To these objections to the relevancy of the indict- 
ment, it was replied by the counsel for the prosecu« 
tioQj ImOy That the jurisdiction of the Court was 
established by act 1681, cap, 16. which declares, that 
the High Court of Admiralty has the sole jurisdio- 
tion^ in all maritime causes, civil and criminal, and 
against all persons foreign or domestic, — And, iode^ 
pendent of this statute, this Court must possess a 
jurisdiction over the prisoners in the crime of piracy; 
for, if pirates are not liable to be tried in the 
country where they are apprehended, this class, 
the most lawless and desperate of men, would 
escape without punishment or even trial, unless 
they happened to be apprehended in a country of 
which they were natives, or where the crime was 
committed. 2<ib, and Sft'o, That the plea which 
had been urged in behalf of some of the prisoners, 
that they could not be tried till their Captain had 
undergone a previous trial; and the Captain's plea, 
on the other hand, that he could not be tried before 
certain of his crew, was a notable example of argu*^ 
ing in a circle; and, by admitting juch objections as 
this, where more than one person was accused in 
an iodictment, criminal process might be altogether 
fitopped; that such of the prisoners a$ were of Cap- 
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1705 tain Green's c^ew^ could not plead the authority of 
^^'^'^ their Captain, to exculpate them from the charge 
in this indictment, for no warrant could authorise 
piracy; and the prisoners were all indicted as socii 
crtminis. — And although, if a prosecutor should a- 
dopt a measure so extraordinary, so villanous, as to 
comprehend both the alledged perpetrators, and the 
exculpatory witnesses, in one indictment, with a 
view to preclude the accused of their defences, this 
might entitle the alledged perpetrators to insist up- 
on those of the defenders whom they were to sum- 
mon as witnesses being previously tried; yet it be- 
hoved the perpetrators to specify a probable ground 
of the innocence of these intended witnesses; but the 
prisoner, Captain Green, had set forth no such ground 
of the innocence of those of his crew whom he 
proposed to adduce as evidence, 4to, As to the 
objection of the libel being too general and indefin^ 
ite, it was laid as specially as the circumstances of 
this remote crime would admit. — Piracy and mur- 
der were equally such, and alike punishable by the 
laws, whatever might be the names of the vessel 
pirated, and the persons murdered, or whatever 
nation they might belong to. — By admitting an 
opposite doctrine, it might be maintained, that a 
ship might be attacked and sunk, and her crew 
murdered, in the Road* of Leith, before thousands 
of spectators on the opposite shores; and yet, al* 
though the evidence of this act of violence was so 
notorious, it could not be the foundation of a trial, 
if the perpetrators should have accomplished their viU 

N f Tl^e place where vessels ride; 9X anclipr qff Leith barboiuf. 
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lany so completely, as to have utterly destroyed the 1705 
ship and her crew, and to have sent them both to 
the bottom of the deep. Neither was it requisite 
that the libel should be more. minute as to time and 
place. In a piracy committed in the Indian ocean, 
Mrhere the total destruction of the sufferers rendered 
the proof of piilt extremely difficult, it was impos- 
sible to specify the precise latitude of the ship, or 
the day of the month when the crime was commit* 
ted. Indeed, the day and place of the commission 
of a crime were not necessary to be specified in an 
indictment, unless they were charged as aggravations 
of the guilt; such as that the crime was committed 
of a Sunday, or against a person in his own house; 
and, if a defender should require that day and place 
be specified, because he means to prove an alibi^ it 
must be upon condition that he admit the crime 
charged in the indictment to have been actually com- 
mitted, although he, by reason of the alibis can in- 
struct, that he was not the perpetrator. And the 
commission, under the Great Seal of England, which 
Captain Green possessed, far from rendering a more 
special condescendence necessary, would, in the course 
of the trial, afford a strong presumption of the pri- 
soner's guilt; for the commission required, that the 
Captain should keep a particular journal of any hos* 
tile attack he should make upon any vessel; and, by 
the journal produced by the prisoners, it did not ap- 
pear that he had made any such attack. 

The Court repelled the objections to their jurisdic- 
tion, and also the whole objections stated against 
the relevancy of the indictment; and found, that 
thQ §i^me being proved, * In/ ckar and plain eviden^e^ 
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1705 < relevant to infer the pains of death and confiscatioft 
* of moveables/ 



THE PROOF. 

Antonia Ferdinando, cook's mate of the Vforce^ 
ter, a Black, deposed, that he believtflin God, was 
born of Christian parents, and was himself a Chris- 
tian;--«*That9 about two years^and a half ago, he came 
nboard the sloop belonging to Captsun Green, the 
prisoner's ship, then on the Malabar coast, and en« 
tered into the service of Mn Loveday the purser. 
When sailing on that coast, he saw an engagement 
between the Worcester, her sloop, on board of which 
the deponent was, and a ship manned with white 
men, speaking English, and bearing EngUsh colours; 
that is to say, colours of white, red, and black, such 
as the Worcester did bear.-*-Captain Green, Captain 
Madder the first mate, James Simpson the gunner, 
and others, to the number of about twenty men, 
manned the sloop. The sloop engaged the strange 
ship first, and the Worcester joined the engagement 
afterwards. It was a running fight of three days, 
and happened between Tellicherry and Callicut. 
On the third day those in the sloop boarded the 
strange ship, took her crew from under the deck, 
killed them with hatchets, and threw them over- 
board} and the said prisoners. Green, Madder, and 
Simpson, were among those who boarded the strange 
ship and killed the men. The dq)onent believes, 
that the men so killed, and thrown overboard, were 
about ten in numbeh There were but f^w goods 
y(k her; these were carried 4bos^rd tb« Worcester^^ 
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and consisted partly of China-root} and the vessel 1703 
thus captured was manned by some of the Worces- 
ter's crew^ carried to Callicoiloany and there sold 
for the service of a Malabar King, to a man bearing 
a Malabar name, and whose servant was called Coge 
Conmodo.^^He knew not what men, or whether any 
belonging to the Worcester or her sloop were killed; 
but he the deponent was wounded in the arm, and 
now shows the wound in Court.-^Captain Madder 
said to the deponent, that, if ever he told any man, 
either white or black, of this engagement, he would 
throw the deponent overboard-^Deposed, That, dur» 
ing the engagement, Reynolds, the second mate, was 
ashore at Callicoiloan^ as the deponent believes.-^-^ 
This depontion is subscribed by the deponent in the 
Malabar character, and by Captain George Yepman, 
merchant in Dundee, his sworn interpreter. 

Charles May, surgeon to the Worcester, deposed, 
That he sailed with this ship firom£ngland When the 
vessel was on the Malabar coast, he was set ashore at 
Ibeck, and went some miles up the country to Calli* 
coiloan. About a fortnight after, he heard firing at 
sea; and meeting with Coge Commodo, merchant, 
and Francisco de Olivera, interpreter to the Worces* 
ter, who had con^e that day from Ibeck, he asked 
them what meant the shooting? and they said, that 
the Worcester had gone out to sea, and was fight* 
ing with another ship. Next morning the deponent 
went to the shore, where he saw the Worcester rid« 
ing at her former binh about four miles from the 
shore, and another vessel riding at her stern. Soon 
after, the Worcester's long boat came ashore in great 
haste} the deponent asked the boat's crew what had 
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1705 brought them ashore> it not being usual for boats to 
come over the bar, on account of the greatness of the 
surge? and they answered, that Captain Madder had 
sent them for z pinguetta* with water, because all their 
water Iwd been spilled or staved the night befiyre. The 
men told him they h^d brought in a ship with them, 
but he did not speak to them in relation to any fight, 
for he made no stay, but returned immediately to Cal* 
licoiloan, where his patients were. About five or six 
days after, he went aboard the Worcester for some 
medicines, and saw the decks lumbered with-goods 
in chests and bales. He said to Mr. Madder, ' What 

* have you got there; you are full of business?' upon 
which Mr. Madder cursed him, ^ and bid him go 

• mind his plaster box.' There was a ship then rid- 
ing at the Worcester's stern, which the deponent was 
afterwards informed was . sold to Coge Commodo. 
Some time after this the Worcester's sloop came 
down the coast, and Antonio Ferdinando, the pre- 
ceding witness, was sent ashore to the deponent at 
Ibeck. He was wounded in the arm; the deponent 
took off the dressings; and the wound was a fracture, 
which appeared to have been occasioned by a gun- 
shot. He asked at Antonio who had dressed the 
wound and set his arm? and Antonio said, that he 
had been sent ashore at Cochin, and dressed by a 
Dutch surgeon. Some time after, he went aboard 
the Worcester and visited Antonio, and the otheriper- 
sons in the ship who stood in need of his assistance. 
A wounded man called Mackay, and another called 
Cumming, came to him at the medicine chest. lie 

' * A sort of little boat. 
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aiked them how they came by their wounds? and 1705 
Mr. Madder hearing this desired the deponent to ask ^^^ 
no <{uestions; and forbade the patients to answer him 
upon their peril. An altercation immediately took 
I^ace between Mr. Madder and the deponent, who 
told him, he had no command over the* deponent. 
Madder replied, he would make his complaint to one 
who had; and an order was speedily given for carry- 
ing the deponent ashore, and as speedily executed. 
Deposed, That this happened in the nnnith of Jan- 
uary or February, 1709. 

Antoni6 Francisco, a Black, servant to the prison- 
er. Captain Oreen, deposed, That when he was a- 
board the Worcester on the Malabar coast, he heard 
the firkig of guns from on board the Worcester, to 
the number of six, or thereabout. TTie deponent 
was at this time chained and nailed to the floor of 
•the forecastle; be had been so for about ten days; 
and continued tbns confined in aR about two moBths. 
Two days after he beard the firing, he saw some 
goods brought aboard, which Antonio Ferdinando, 
a preceding witness, totd him had been brought out 
of a ship they had taken. Ferdinands told him also, 
that ten of the crew of the taken ship were kilted; 
and showed the deponent a plaster on his arm, say- 
ing, he had been wounded aboard the Worcester's 
rioop when she took the other vessel. 

John Brown, shipmaster in Leith, deposed. That 
he went on board the Worcester, by order of the 
Lords of Privy Council, when the ship was unload- 
ed, and saw the hatches, which were fast and sealed, 
opened. Few or none of the packed goods were 
numbered or marked, although it is cusiomary for 

Oo 
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1705 goods to be so; and he, the deponent, never fecciv- 
^""^^ ed any goods but what were marked, so that he 
might know to whom they belonged. Being inter* 
rogated for the prisoners, he deposed. That this is 
customary whether there be a supercargo aboard or 
not; and whether the goods belong to ten men, or 
one man. Being farther interrogated for the prison* 
ers. Whether it might be owing to the pepper being 
spoDed and heated, and the goods much damaged, 
that they wanted the mark? deposed, That, where 
the goods were damaged, the bales were rotten to 
pieces, but, where the goods were entire, the bales 
and packages wanted both nubmer and mark. 

Archibald Hodge, shipmaster in Leith, deposed, 
he was on board the Worcester, when she was rum- 
magied by ord«r of the Privy Council, and saw the 
goods unloaded. Most part of them wanted both 
number and mark, which is nowise common or re- 
gular in any ship the deponent has ever seen, but 
he never saw an East India ship unloaded before. 

John Glen, goldsmith, deposed. That last summer, 
the second day after the Worcester came into Leith 
Road, he went aboard that ship. — When in the ca- 
bin with Captain Madder and one Hammond, who 
is now in England, Madder took a seal out of his 
pocket, and asked the deponent what he thought of 
the Scots African and Indian OmpAntfs arms^ and 
put the seal in his hand. It was about the size of a 
half-crown piece, had a handle of Ugnum vitae; and 
there were engraved on it a St. Andrew's cross, a 
dromedary, with a castle on its* back, a ship, with 
; a rising sun above the helmet^ and two wUd men for 
supporters. 
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James Wilkie, tailor, deposed. That, in October 1705 
last, after Captain Green's ship was brought into ^^"^^ 
Burntisland harbour, the deponent went there with 
his mother, with a view to get intelligence concern- 
ing his brother, who had gone with Captain Drum- 
mond to'the East Indies. The deponent fell in com- 
pany with the prisoner George Haines, at the house 
of Mrs. Seton, and asked him. Whether he had seen 
Captain Drummond in the course of his voyage? 
Haines fell in a passion, and said, ' Damn me, what 

* have I to do with Captain JDrummond.* The de- 
ponent dropped the conversation; but, after they 
had drank a while, and he thought Haines in better 
humour, he asked him. If he had not heard of, or 
seen any Scottish ship in the East Indies? Haines an« 
swered, tliaty when they were upon the Malabar coasts 
they were informed by a Dutch vessel, that one Cap- 
tain Drummond, commander of a Scots ship, had 
turned pirate, upon which they had manned their 
sloop, and made themselves ready in case of an at- 
tack; but they did not see Captain Drummond. 
Deposed, That Haines added, he had in his custody 
when the Worcester was seized in Leith Road, what 
he would not have had to fall in the seizor's hand for 
twice the value of the ship;* and that he had throwa 
it overboard after the ship was seized, adding, * Let 

* them seek it now at the bottom of the sea.* 
William Wood, a gunner of her Majesty's artillery, 

deposed. That the prisoner George Haines, John 

♦ By a confession an<J declaration which Haines afterwards 
emittedy it appears, that ibis which he was so anxioas lest, it 
should fall in the prosecutor's hands, was a private journal ht 
bad kept of the ship's proceedings. 
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1705 Henderson^ writer in Edinburgh, and the deponent, 
^^^"^ were in company together at Bumtisbndy and had 
drunk hard. Haines fell into a oielancholy fit, and 
Henderson inquiring the reason of it, Haines said, 
^ It is a wonder, that, since we did not sink at sea, 
^ that God does not make the ground open and swal- 
^ low us up when we are come ashore, for the wick- 
^ edness that has been committed during this last voy** 

* age on board of that old bitch,' pointing to Captain 
Green's ship. After this, he went a walking in 
Burntiland Links with Haines; and the deponent 
happening to mention to him, that Captain Mad- 
der's uncle was burned in oil for attempting to burn 
the Dutch ships at AmsterdanviSaines answered^ 
^ If what Captain Madder had done, during this last 
^ voyage, were as well known, he deserved as much 

* as his uncle bad met with.' — ^John Henderson, 
writer in Edinburgh, deposed conform to the pre- 
ceding witness, in every thing save the conversation 
that passed between the said witness, and Haines the 
prisoDer,in BurntislandLinks.*^Ann Seton, in Burnt- 
island, confirmed the preceding conversation, except 
that which happened between Haines and Wood in 
thjB Links* 

Besides these depositions, the prosecutor produced 
in Court Captain Green's journals, from^which it 
appeared, that the most anxious and minute instruct 
tipns had been given to Captain Green by his own- 
ers, that no letter should pass between them but in 
cypher, and that even these should be addi:essed to 
a third person; and that, during the voyage, no let-^ 
ters whatever should be sent by any of his crew tQ 
England, 
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The jury returned the foUowing verdict: * They, 170S 
^ by plurality of votes, find. That there is one clear ' ^ ' 
^ witness as to the piracy, robbery, and murder, li^ 

* belled, and that there are accumulative and con-* 

* curring presumptions proven for the piracy and 
^ robbery so libelled: but find, that John Reynolds^ 

* second mate of the said ship, was ashore at the time 

* of the action/ The Court, on the 21st of March, 
sentenced Captain Green and four of his crew, to be 
taken to the sands of Leith on the 4th of April, and 
hanged till they be dead; four more of the crew to 
suffer in the same place on the 11th of April; and 
five more to meet the like fate on the 18th of that 
month; and they dismissed John Reynolds from the 
bar. 

As the Actions into which Scotland was then di* 
vided about the depending treaty of Union, did each 
of them take up this cause as a matter of party, the 
faction which favoured the Union maintained the 
prisoners' innocence, and on this ground solicited a 
pardon for them. The party, again, that opposed 
the Union, which was much more numerous, and 
fully more violent, held the evidence of the prison- 
ers' guilt as equal to demonstration, and resented the 
attempt to obtain a pardon for the prboners with the 
highest indignation. Three of the convicts, Captsun 
Green, Madder his first mate, and Simpson the gun- 
ner, suflfered on the day appointed. The rest were 
reprieved from time to time, and finally pardoned. 
Green and Madder, some days before their execu- 
tion, published a paper which they called their last 
speech. In this they maintained their innocence; a 
circumstance which makes no impression upon me. 
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1705 wben I consider, that not cnlj the Queen could paur- 
^ don, but the Scottish PHvy Coundl could repneve 
them, and that they entertained hopes of pardon dD 
the last hour of their lives. On the other hand, three 
of the convicts, Linstead, Haines, and Bruddy, emit- 
ted, after sentence of death had passed upon them, 
judicial confesdons and declarations, acknowledging 
that Captain Green and his crew were guilty of the 
piracy and murder Ubelled. And I must acknow- 
ledge, that I look upon this confesdon as entitled al- 
most to as little credit as Captaun Green's denial of 
guilt; for, as the latter built his hopes of pardon 
from the English faction, upon the declaration of his 
innocence, so the former might ground their expect- 
ations of mercy from the Scottish faction, upon flat- 
tering them, by confirming the guilt of Captain 
Green and his fcrew. 



■i 



Johi Madver and Archibald MacaUum^ Merclumts 
in Greenock^ for sinking and casting away qfSJtips^ 
mid piraHcailif relanding and selling their Cargoes^ 
q/ter Entry in tJie Custmnhouse^ fw the purpose of 
Defrauding tJie Underwriters and the Revenue. 

• 

1784 JL HE prisoners were prosecuted before the IGgh 

^^"^^ Court of Admiralty, at the instance of Ilay Campbell, 

Esqv his Majesty's Advocate, and John Monro, Esq. 

Procurator-fiscal of that Court. The indictment sets 

forth, That, by thj? common and statute law of this 
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realm, the unlftilly casting a^n^ay, sinking or otherwise I7d4 
destroying of ships, for the purpose of defrauding the 
underwriters, or the revenue, and piratically reland* 
ing and selling, or otherwise disposing upon the car- 
goes of such ships, after these had been entered in 
the Customhouse for exportation, are crimes of a 
heinous nature, and severely punishable.* Farther, 
That, by an act of King George L an. 4to, cap. 12. 
and by Geo. L an. llmo, cap. 29. it is declared, 
that whoever shall destroy, or procure to be destroy- 
ed, the ship of which he is an owner, officer, or ma^ 
rine^r, to the prejudice of any person who may have 
insured the goods with whicii she was loaded, or of 
any merchant who may have goods aboard, or that 
of any owner of such ship, shall suffer, as in cases of 
felony, without benefit of dergy: yet, that the pri« 
soners, upon one or other of the days of i\pril. May, 
or June, 1781, being owners of the ship called the 
Endeavour, then in Greenock, did freight the ves- 
sel for Hafifax in Nova Scotia, loaded her with a va- 
riety of goods for the said port, and insured them at 
London and Glasgow for a large sum upon the said 
destined voyage: that the prisoners did form a de* 
sign of relanding the said goods in whole or in partt 
with a view to defraud the underwriters and the re- 
venue; and, accordingly, did reland part of the said 
goods before the vessel left the Clyde: that the pri- 
soners also, formed an intention of destroying the 
ship, gave directions for that purpose to James Ro- 
bertson, the master, and Neil Macallum, the first 



* Records of Admiralty, 19th May, 14tl3> and 15th June, 
1784. 
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1784 mate; and prevaUed upon them by naoney, good 
^""^^ deeda, or promises, to accomplish their wicked pur- 
pose. In consequence of this combination, the mas- 
ter and mate bored holes in the bottom of the ship; 
and, upon her being taken by an American privateer 
in the course of the voyage, two holes were found 
in her bottom, the one plugged up, the other open, 
and every thing ready for the final completion of the 
prisoners' purpose: notwithstanding all which, they 
sought and recovered from the underwriters the 
.sums insured on the ship» to the amount of several 
thousand pound8.-~The indictment ako charged the 
prisoner, Archibald Macallum, with crimes of a simi- 
lar nature, in relation to a vessel called the New 
York, bound for the ports of New York and Phila- 
delphia. And, farther, that he did receive dran^ 
backs and bounties upon certsdn goods which he had 
entered in the Chistomhouse, as part of the cargo of 
the said ship, for exportation, but which goods he 
did fraudulently reland, and dispose of for his own 
use. 

Counsel were heard at great length, and infbrma- 
^tions also were ordered upon the relevancy of the 
indictment. 

It was contended in the information for the pri- 
soners, that the acts 4th and 11th George L upon 
which the indictment was laid, did not extend to 
Scotland. Many acts of Parliament, it was said, 
have been passed since the Union, which neither 
were meant to extend, nor could be construed to 
extend to this part of the united kingdom. This 
must be the case where an act is grafted upon sta- 
tutes passed in England before the Union, and wheoe 
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a mode of procedure was prescribed inconsistent with 1784 
the forms observed in Scotland. Such, however, is ^"^^^ 
the case of the statutes libelled on. They are a con- 
firmation of sundry acts passed in England, respect* 
ing the destruction of ships, from the act Charles 11. 
an. 22. cap. il. downwards; all of which acts relate 
. to each other, and form a progressive chain of the 
statutory law of that country. Further, the mode 
of trying offences against these laws prescribed by- 
act .11 th^ George I. cap. 29. is totally inconsistent 
with the forms established in our Courts, which de- 
monstrates, that these laws were never meant to ex- 
tend to Scotland. Accordingly, in the case of Lam- 
pro, A. D. 1751, a solemn decision was pronounced 
by the Judge Admiral, after the most mature deli- 
beration, 6nding, that the statutes 4th and 11th of 
George I. did not extend to Scotland: and the justice 
and propriety of this decision is confirmed by a sub- 
sequent act of Parliament, viz. George II. an. 26. 
cap. 19. ^ for enforcing the laws against persons who 

* shall steal or detain ship- wrecked goods.' In this 
statute, which relates to the 4th of George I. found- 
ed upon in this indictment, it is enacted, that the 
same shall, in all things, remain in full force, save 
only in so far as it is altered by the present act, *^a- 

* vided^ iliat nothing in this act containedy shall extend^ 
^orbe construed^ to that part of Great Britain called 

* Scotland^ The prisoners further maintained, that, 
supposing these statutes of 4th and 11th of George 
L to extend to Scotland, the Judge Admiral has no 
jurisdiction to try any offence against them; for that 
such must be tried by a commission of oyer and ter- 
miner here, in the same manner as in England. 
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1784 It was next argued, that the facts charged against 
^^^^^ the prisoners, relative to the brigantine the Endea- 
vour, w^ere not relevant to infer even an arbitrary 
punishment against them. The libel itself did only- 
charge the prisoner with an intention to cast away 
the ship; it was admitted, that the ship was not cast 
away; and an intention to commit iniquity is not a 
* crime at common law, according to the well known 
brocard, * Cogitationis poenam injbro nemo paUtur.* 

In the information for his Majesty's Advocate, it 
was observed, that it would be matter of just regret, 
if the law of this country were so defective, that the 
perpetrators of such dangerous and foul crimes 2^ 
thos£ charged against the prisoners, could not be 
brought to punishment. By this alone, it was main- 
tained, a repetition of such crimes could be prevent- 
ed, and the honest merchant be established in the 
l5enefit of insurance; which he was in no small haz- 
ard of losing, by reason of the reiterated frauds of 
the prisoners and their associates, having excited a 
general suspicion and alarm in the underwriters, as 
to the fate of every vessel navigated from the Clyde. 
Many statutes, no doubt, had been enacted since 
the Union, which did not extend to Scotland. But 
it was the province of judges to determine whether 
an act founded upon before them was general, or 
confined to a particular part of the united kingdom, 
by attending, Iwo, To the purpose of the statute; 
2d0y To the words in the enacting clauses. — ^The 
purpose, then, of this statute, is to prevent the wil- 
ful destroying of ships, to the prejudice of under- 
writers or merchants. This surely is no less immo- 
ral, no less pernicious on the north than the south of 
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the Tweed. To say that the Legislature meant ODly 1784. 
to protect England against this crime, is to accuse ^■^'^'^ 
the counsels of Parliament of the extremity of ca- 
price. But the caprice of so partial a law would be 
no less remarkable than its blindness and absurdity} 
for the English are truly alike exposed to the conse- 
quences of this crime, whether committed in the 
Clyde or in the Severn. Of this no stronger testi- 
mony can be aflforded,than the facts which gave rise 
to thi^ trial; the number of vessels which have been 
fraudulently destroyed by the prisoners and their as- 
sociates* were indiscriminately insured at Glasgow 
and Edinburgh, at Liverpool and Lopdon. 

As to the words of the statute, they are altogether 
repugnant to the prisoners' plea of its being limited 
to England. It is intituled, ^ An act for enforcing 

* and making perpetual an act of the twelfth year of 

* her late Majesty, intituled, An act for the preserv* 

* ing of all such ships and goods thereof, which shall 

* happen to be forced ashore, or stranded t^pon the 

* coasts of this Jcingdom^ — or any other of her Mqjes* 

* fj/'s dominions; and for inflicting the punishment of 

* death on such as shall wilfully burn or destroy 

* ships.* Now, as this statute was enacted posterior 
to the Union, the words, * upon the coast of this 

* kingdom,' undoubtedly comprehended the shores 
of either England or Scodand. But vain as a crjm- 
inal's plea might be deemed, who would urge that 
he did not fall under this statute, because the ship 

♦ The prisoners, wiih Herdman, who was con vie led of the 
same crimes on the 29th of June, 1784-, and others, ibeir asso- 
ciates, in this viilanoiis traffic, are estimated to have defrauded 
the underwriters to tlie amount of L.80,000, 
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1784. he had pillaged or destroyed was forced ashore not 
^"^''^ at the Coquet Island but at Eyemouth, the prisoners 
have not even this to urge in their behalf; for it is 
excluded by the subsequent part of the same para- 
graph in the statute, viz. * or any other of her Ma^ 
^jestfs dominions.* Thus, by the words of the act, 
it is evident, that, before the prisoners can establish 
their argument as to the limitation of the statute, 
they must show, ^at Scotland is no part of the Bri- 
tish dominions. — And by the said act of the fourth of 
George I. it is declared, that this statute of the i2th 
of Queen Anne, for preserving of stranded vessels, 
and preventing the wilful destruction of ships, ^ hath 

• been found, by experience, to be of great use and 
< benefit to the seafaring men and merchants of this 

* kingdom^ and other his Majesty^ s dominions.* 

Further, the whole words of the act, 4th of 
George I. are dictated in the most general terms. — 
If any owner of any ships shall destroy t/ie same^ to 
Hie prejudice of any person^ he shall suflFer death.—- 
Indeed, when it is intended that a British statute 
should not extend to Scotland, its expressions are 
not ambiguous or slovenly; for there is a clause de- 
claring, either that it is only to have effect in Eng- 
land, Wales, or Berwick upon Tweed; or, that no- 
thing contained in the act shall extend to Scotland. 
But no such restrictive clause is to be found in the 
statute libelled on.— <-As to the case of Lampro quoted 
for the prisoners, it was answered, that this was but 
a single decision of a single judge: a decision so much 
unlooked for, that even Lampro's counsel had not 
pleaded that these acts did not extend to Scotland; 
but only that trial could not proceed upon them, 
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except by commission of oyer and terminer.— And 1784 
that the Judge Admiral's jurisdiaion to try offences 
agaunst these acts, was establbhed by Charles II* 
A. D. 1681, chap. 16. which vests fn this judge a 
jurisdiction in all maritime causes, bver all persons 
foreign or domestic. 

' The prisoners had also objected to the relevancy 
of the indictment against them, upon the common 
law, so far as respected the brigantine the Endeavour; 
for they pleaded^ that all which had been charged 
against them,*was an intention to destroy the vessel, 
which was never carried into execution. But this 
argument would not avail them; for, imoy The guilt 
in them was completed, as far as it lay in . them to 
accomplish it, by the instructions given by them to 
the master and mate to destroy the ship in the course 
of the voyage, so that she might not come to the 
hands of the persons to whom she had been consign- 
ed; and consequently the prisoners' embezzlements 
of her cargo might not be detected; a purpose equal* 
ly accomplished, by the Endeavour's being captur- 
ed by an American privateer. 2do, Their purpose 
was accomplished, in so far as holes were bored in 
the bottom of the ship, by the prisoners' associates, 
the master and mate of the vessel, although they 
were not mad enough to let in the gulf, at a distance 
from shore, to the certainty of their being drowned, 
Sft'o, Their guilt was not bare intention, but was ac- 
tually accomplished in so far, as the libel charged 
them with piratically and fraudulently relanding part 
of the cargo of the Endeavour, before she left the 
Clyde. 
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1784 The Judge Admiral pronounced a very long and 
^""^^ minute interlocutor, sustaining the jurisdiction of 
the Court, and finding that the clauses libelled on» 
in the 4th and 11th acts of George L did exteqd to 
Scotland: but, ^s the Endeavour was taken before 
the alledged intention of destroying her was carried 
into execution, finding, that this article in the indict- 
ment does not fall within either of the statutes; but 
that the offences charged in the indictment are relev* 
ant a|: common law to infer an arbitrary punishment: 
and finding the prisoner, Macallum's, destroying the 
Kew York, relevant to infer a capital punishment 
in terms of the acts. — His Majesty's Solicitor Gen- 
eral then ' declared, that he restriaed the whole of 
the libel to an arbitrary punishment. 

THE PROOF. 

The counsel for the prosecutor proposed to pro- 
duce in evidence the declaration which the prisoner, 
Macallum, had emitted in a civil action which was 
instituted against him by cert^ underwriters. The 
counsel for the prisoners objected, that this de« 
claration could not be brought against him in a 
criminal process. The Judge Admiral repelled this 
objection. The declaration related solely to the 
New York. 

John Carmalt, merchant in Greenock, deposed. 
That he heard the prisoners acknowledge they were 
in part owners of the Endeavour. In a few days af- 
ter the proclamation was issued, offering a pardon 
to any person who would discover those concerned 
in casting away certain vessels, the deponent met the 
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prisoner Maciver, who asked him if he had seen 1784 
the proclamation? and added, he was sorry he had 
not left the country five or six months before; for 
he had seen a cloud gathering, which would soon 
burst; and he was afraid that if Robertson, the mas« 
ter of the Endeavour, shpuld come home, he would 
discover things not fit to be known. The prisoner^ 
Macallum, informed the deponent he was in part 
owner of the New York. After advice came of this 
vessel's being lost, the deponent asked Macallum if 
lie had sent his vouchers, in order to recover the 
insurance? but he answered he had not. In a fort* 
night he repeated the question, and got the same 
answer; upon which the deponent ssUd, ' it did not 
^ look so well that he had not forwarded his vouchers, 

* as the protest was come to hand/ Macallum told 
the deponent, that a box of books had been carried 
away from his warehouse, which increased the de- 
ponent's suspicions. He asked if the box was in- 
cluded in the bill of loading and general invoice^ 
and if it was entered in the Customhouse? to which 
Macisillum answered in the negative, saying, that, 
when Mr. Hunter should receive the accounts of 
what had happened, he would be surprised to find 
that no such box was mentioned in the invoice. 
The deponent desired Macallum to shoM^ him the bill 
of loading, as it would give him satisfaction to see 
whether this box was included in it or not. MacaU 
lum gave it to him; and, upon examining it, ' he 
^ found the box of books was included in it.' The 
deponent then said to Macallum, * What will you do 

* now; you will be iltterly undone?' to which Mac- 
allum replied, he would find out a way to remedy 
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1784 that; upon which he took out of his desk a blank 

bill of loading, signed by Forlay, the Master of the 

New York; and he, and David Thomson, merchant 

in Greenock, in the deponent's presence, filled up 

the blank bill of loading; and Thomson deleted the 

articles from the copy of the Customhouse entries, 

and general invoice of the goods sadd to be shipped 

on board the New York. Then Macallum, with his 

own hand, filled up the articles, and omitted the 

box of books mentioned above; also four boxes of 

linens, and some other things which the deponent 

does not remember, all of which were included in 

the original bill of loading and general invoice, and 

also in a letter addressed to the merchants at New 

York, specifying the particulars of the cargo. — ^When 

this operation was performed upon the bill of loading, 

the prisoner, Macallum, wrote a letter to his cor* 

respondents at New York, desiring them to pay no 

regard to the first letter, which bore that the box 

of books, &C. were shipped for them, as they had 

not been shipped. But the second and last letter 

neither was sent, nor was ever meant to be sent, 

to New York, but was preserved, in case the first 

mentioned letter and invoice should 6e produced 

in evidence against Macallum. Deposed, That he 

heard Macallum day he had produced the false bill 

of loading, when examined before the Judge Ad» 

miral. — Macallum told the deponent he had sent the 

boxes of linens to one Miller at London. 

William Horn, late mariner on board the Endea- 
vour, deposed. That he went as a sailor in this ship 
from Greenock to Hallifax. About two days af* 
ter they left Greenock they put into Kinsale; and. 
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the vessel was taken in the course of the yoj^agp by J 784 
the JSwi/l^ an American priya;teer. The deponeiit ^''"^ 
heard John Mount, one of the crew, say, he knew 
this would be the casje, for Captain Robertson had 
put^ito Kinsale to see iwbether it was ' a pine plug 
* or an oak plug i!^^ mas put into (he skip.* She by 
at Kiasale a fortnight^ and no repairs M^.ere made qn 
her iduring this time, .^aw ponying her Slides <md (ar^ 
ring, her mde$. Deposed,* That the ^es^el became 
leaky three d^ys before s^ wa^ tifcen. Th^ depopi* 
ent axid i^le^cander Barber we^e upon the w^'tch about 
four in the morjiing; thjB weather ^i^^as fineij J»f^l 
MacaAmn, the mate, cwie jjpon deck, threw hiin^elf 
ii|)cm the hancQop* and ojrder«d thje d^pon^ent and 
fiarber to rigg fthe pu«pp. Thiey r:emQnstr^ed5 that 
it waB {uncommon to-n^'^ the pump :aA that jhour, 
amd tjhe vessel had been pumped at twelve at night* 
and was then dry. The mate, notwjtbatanding, i9- 
sbted that the pmnp shoukl be tried; and JS^arber and 
the deponent nuent and pumped for about three 
quarters of sffl hour ;ei:e they overcame the water. 
Budngthis, the Captain and the mate :took .their 
turn in worMng at tiie.pump; :for the -Captain^ who 
was in bed when they fell to work, rose as soon im 
he heard tlie pump going: and from this time titl 
the ship was taken, one, pump was kept constantly 
going, and another occasionally, :to assist it when it 
blew hard. On the mornbg on which it was discov- 
ered that the ship was making water, before day .light, 
when all was quiet, the deponent went - down into 
the cabin, * and thought he heard like the noise ot' 
'** water rushing in under the SfMile in the cabin.' — 
He immedaatdy told .the .mat«, and peered tp ^ 
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1784 down and look at it, but the mate forbade hhn, say- 
^"^^^^ingj he would go himself. He went down, and 
speedily returned, and called the deponent a damned 
rascal, for there was no water coming in under the 
scuttle. The deponent then went over the ^f^rter 
on a rope, to see if he could discover the leak froni 
the outside, but could not. Then the deponent and 
another of the sailors called Barber, went again into 
the cabin, and heard the gurgling noise which the 
deponent had done before; and from this they went 
to the pump, where they saw the water running in- 
to the pump-well abaft; but they minded the matter 
no more. The deponent and Barber informed the 
crew of what they bad observed, and they were un- 
•easy at the information. They went round the ves- 
sel on the outside, trying to discover the leak, but 
could not; then they expressed their fears to the 
Captain, and their wish that the vessel should be ex- 
amined at the place where the deponent and Barber 
jiad heard the noise: but theCaptidn bid them look at 
the bow; and both he, and Neil Mac<(ium, the mate, 
«aid, * that^ if the vessel shotdd sink, the boat was large 

* enough to iiarry Uiem aU t(f land.* The ship being 
•captured by the Swift, an American privateer, both 
Robertson and Neil Macallum told the sailing-master 
of the Swift, that the leak was abaft in the irunn of 
the Endeavour. Her crew were put on board the 
|)rivateer; and the carpenter's mate of the latter was 
sent to examine the leak. Upon his return to the 
privateer, * he told the Endeavour's people that they 

* were all a parcel of damned rascals, for they had 
^ been boring holes in the vessel.' And, upon the 
or^w's asking wl>at kind of holes they were, he an- 
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swered, that they had been made by an inch and 1764 
half oggar, or a small bung borer. Deposed, That 
one day when he was ^ making fun' with the second 
miate, he run off with his knife, and was going to 
hide it in the pump-well, when he observed a line 
fastened to one of the stanchels of the pump-well, 
and was going to take hold of it, but instantly Neil 
Macalluni called to him to let it alone, asking him, 
what had he to do there? After the Endeavour was 
carried into Penobscot, he heard several of the crew, 
TLJxd in particular John Riddell, say, that tfiei/ had 
* seen a plug in the pump-xtell:' and one day when he 
«iras drinking in Halifax wjth John Mount, he told 
the deponent, ^ it was lucky be did not pull the line 
^ he saw at the stanchell in the pump-well, for that 
^ John Riddell told him it was fastened to the plug/ 
^Deposed, That, before they left Greenock, the pri- 
soner Maciver, and Neil Macallum, came aboard the 
Endeavour one day about twelve o'clock, and brought 
a i)ox with them, when there was nobody in the ship 
except the deponent and Murdoch Macleod. ITi© 
prisoner desired them to go ashore, and get their 
dinner, and to return at three o'clock. They did so; 
and when they came back, the prisoner and Neil 
Macallum were gone. Thinking that they might 
have brought something on board to drink, the do.- 
ponent and Macleod went into the cabin, and ope^ei^ 
the box which the prisoner and Neil M^caUum ha4 
brought on board, and found it ^rnpty; but, upou 
looking into the locker of the cabin, (he^ s^'w in it q, 
large hung-horer^ a small one^ a gouges and (^ chissef^ 
and observed that part of tlie cargo abqj[t the pump had 
}^m mQ'vccl tQ a greater di^tame from /(, and otlior 
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1784 p^ts of the cargo brought iiearer jL^^Aher the En# 
^"^^^^ deavour was taken by the |>i'ivateer, the deponent 
beiBg sent for soine things from the latter ship to the 
former, saw the carpenters stopping up the holes in 
the rwtn of the vessel, * which brought to the dc- 
^ ponent's mind some suspicions as to the use that 

* had been intMded by the bung-borer, &c« he saw 

* in the locker of the cabin at Greenock/ When 
he returned on board the privateer, he understood 
that sonfie conversation had passed between Captain 
Robertson and his crew respecting these holes, and 
that he had given a draught to John Mount for ^20, 
and to Alexander Barber, for £lQy upon John Mac^ 
iver and Company. On this the deponent went to 
Robertson, said he would expose him as soon as he 
got home, * and asked him "why he had ttof givefh ffie. 

* deponent money as "well as the -othersV Robertson 
?uiswered, * he should certainly see him put to rights 

* when he arrived at Greenockj* and added, if the 
deponent ' was to expose hiniy he^ Robertson^ might 
^ hang for if/— After the deponent's return to Green* 
cck, he went to Robertson^ and asked him to fulfil 
his promise) upon which Robertson went with him 
to the prisoner Archibald Macallum, who gave the 
deponent £6. He insisted upon getting as much as 
the rest; but was at first offered only £5^ and when 
the offer was raised to £Q he accepted of it. De* 
posed. That when the Endeavour lay in the Fairly, 
pff the coast of Ayrshire, a large new boat came to 
her from Greenock, and masts and sails were made 
jFor it on the Banks of Newfoundlands 

James Mackinnon, late mariner on board the £n^ 
^^avovtr, deposed. That ^e sprung aleak four dayii 
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before she was cxptuted by an Axnsricaa privateer. ^ '^* 
The deponent and the rest of the creW made search ^"^^^ 
for it in the fore part of the vessel, but the Captain 
wonki not allow them to look for it abaft, saying, 
be had looked thece himself. They set two pumpfi 
agd]f>g^ One of. them they wrought eonstantly, the o« 
tbdr occasionally. When the ship was taken,, the crew 
virete carried on board the privateer which captured 
them, and the Captain of the privateer sent his own 
carpenter into the Endeavour to search for the leak* ^ 
Aher he had discovered it, and returned to the pri-^ 
vateer, he said to Captain Robertson ^ that he had 

* intended to^ink the vessel the Endeavour, as two 
^ holes of an inch and half wombkrbore had been 
^ found in the after-peak of the Endeavour, which 
^ he had plugged up.' But Robertson said, ^ that 
^ he had never bored any holes in the vessel' De*« 
posed, That the deponent was sent again on board 
the Endeavour; and after the holes were thus plugged 
tip, she was as tight as ever. They were not within 
sight of land when the ship began to leak, but the 
weather was fine, the pumps kept the water at un« 
der, and the crew entertained no apprehensions. 
Deposed, That the prisopers were Qwners of the En« 
fieavour. 

Js^mes Horn, father to William Horn a preceding 
witness, deposed, ' he understood that the money 

* given to* his son was for wages, or for time lost by 
f him when he was away.* 

I am not able to discover the relation which the 
evidence given by the following witnesses bears to 
the trial of the prisoners for their fraudulent and 
criminal practices respecting the Endesivour, of which 
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1784 alone they were convicted by the jury, or the tend- 
ency it could have towards their conviction of that 
crime. 

William Macintosh deposed. That he saw James 
Robertson, Captain of the Endeavour, have an- ac- 
ceptance of James Herdman's for £94s : 10 : 0. — Mai- 
cblm Jamieson deposed. That he was desired by 
Charles Munn to get j£200 insured for James Robert- 
son upon the ship the Albion, which he had got done 
accordingly; and he got from Robertson an itrdors- 
atipn to Herdman's bill for about j£94.-^Gharlcs 
Munn deposed, That he was desired by James Ro- 
bertson to go to Herdman, and get money from him 
to pay the premium upon the insurance of goods 
which he was to export in the Albion, and Herd- 
man gave Robertson his bill for je94. — Archibald 
Campbell deposed. That Archibald Paterson, super- 
cargo of the New York, in July last, sent him a pro- 
missory note for ^100, signed by Archibald Mac- 
allum, and a receipt for .^250, signed by Archibald 
Macallum and James Herdman.«^Deposed, That in- 
surances were made upon the New York and her car- 
go, at London and other places; * but that none of the 
^ sums insured on . the New York were recovered 
^from the underwriters^ tJiat lie knows oj? — ^John 
Campbell, Esq* Justice of Peace for the county of 
Renfrew, emitted a deposition relative to a box of 
books found in the possession of the prisoner, Mac-> 
allum; which box was brought before him as Justice 
of Peace, in an action at the instance of certain 
underwri,ters in London, against the owners of the 
New York* — ^Deposed, That sailors* wages are not 
f((i?ifth shijp b^ lost or'take^i, mlesi a^ vwoh of 
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the wreck be saved as is stfffident to pay tiiem.-^ 1784 
William Paton, bookseller, deposed. That he sold 
the abow box of books to Archibald Macallum and 
Co.— Jean Forlay, sister to William Forlay, master 
of the New York, deposed. That, from some words 
which dropped from her brother when he was the 
worse of drink, she suspected the New York was 
^ not going out upon a proper footing,* and she ad- 
vised him to have no concern with the voyage. — 
Alexander Stevens, a passenger on board the New 
York, emitted a deposition relative to that vessel, 
and to goods which had been relanded from her, 
but, upon a motion by the prboner's counsel, the 
judge ordered that this deposition, as to the reland- 
ing of goods from the New York, should be deemed 
no part of the evidence, seeing that this branch of 

. the indictment was not found relevant; because no 
part of the money insured upon this vessel was re- 
ceived from the underwriters, Stevens also deposed 

" as to the manner in which the New York was lost 
or cast away.— Angus Maclean, late mariner on 

; board the New York, deposed. That the ship struck 
on a sand bank, on a fine clear evening, about eight 

. o'clock; and that he heard William Moore the m^te 
say, ^ He knew well enough that the vessel was to 

* be lost/ 

The jury unanimously found the prisoners, Mac- 

iver and Macallum, * guilty as far as regards the 

^ brigantine the Endea^oour; and they all in one voice, 

.* find the charge not proved against the pannel, 

* Archibald Macallum, as far as regards the brig- 

* antine New York.* 
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1784 Tkt Soficitor General cratved judgement upon this 
^■*^'^*^ verdkt, The counsel for die prisQ|ier8 dbjected^ 
that no judgement coudd pass upon it, as»n£ of the 
jttiyflMn hjki •gone out <df Court, and may ha^^ had 
conversation^ with various persons during his ab- 
sence; and, therefore, the prisoners ought to be im* 
mediaitely aafoitted, and dismissed fcom die bar.^*— 
It was repilied fer the prosecutor, that during the 
necessary absence of this juryman, on account of 
his health, the taking of the evidence was six)pped, 
and that he had ao .conversation with ainy person 
when out of Court. This being verified by the 
macet^ who attended him, the Court repcdled the 
objection. 

7udgemef¥t was then passed ixpon dae prisoi^rsi 
dedaring thena tnfamom persons; ordaining th^pi to 
stand an hour on the piUory, in «he city of Glasgow, 
on the ei^bt day of July, with a laibel on their 
l>reast, denothig, that they had procured hdiies to 
be bored in the Endeavour to defraud the under* 
writers and then to be banished Scotl^d for>life. 

Against fbis sentonce die prisoners presented a 
bSlof sisspenmon to the Court 'Of Jus.ticiary. The 
reasons of suspension were those which have been 
already stated against ^the rdevancy of the indict- 
ment, and which were over-ruled by the Judge Ad- 
miral. Other objections were also urged against this 
judgement, vi;s. the allowing of Macalium's dedara- 
tion, ^emitted in an action, merely civil, to be re-^ 
chived as pai^t of the evidence, which ought by 
no means to have been laid before the jury, i^e 

* Mace*bcarersA 
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gMeraUkf of whose ' verdict^ injinding the prisoners 1784 

* gtuUljfy as far as regards ilie brigantme i/ie Endea- ^^^'^^ 

* rowr/ was higkbf improper — ^The circumstance of 
one of the jurymen being out of Court while the 
trial was going on, which the prisoners contended 
did nullify the whole proceedings — ^The Judge Ad- 
mirars having pronounced a sentence ordaining 
them to be pilloried at Glasgow; for he had no jur« 
isdiction but within flood-mark — And, lasth/^ That 
even supposing the prisoners guilty, the sentence was 
by much too severe; for, considksring the temper of 
the times, it would probably be productive of their 
violent and inhuman deaths. 

To these the following answers were made by 
the prosecutor: to the objections against the rele- 
vancy of the indictment, the arguments in support 
of it, which had been already stated to the Judge 
Admiral, were submitted to the Court of Justiciary. 
—As to the iniquity of admitting Macallum's declar*. 
ation as a part of the evidence, it was answered, that 
extrajudicial and private conversations might legally 
be 'brought in evidence against a prisoner; therefore, 
much more might Macallum's guarded declaration 
which he had emitted before a respectable judge be 
received in proof against him. But, even supposing 
this to be improper, the prisoners can have sustained 
no injury by it; for Macallum's declaration related 
solely to the New York, and the jury had acquitted 
him of the charge respecting that vessel. — As to one 
of the jurymen's having retired for a while' out of 
Cou^t, the same answer was made which had been 
urged before the Court of Admiralty* — It was ob- 
served, that the plea of the Judggj^miial's having 

R r 
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1784 no jurisdiction to pronounce any sentence but what 
^^^ was to be executed within flood-mark, was, indeed, 
a curious one. The statute of Charles 11. A. D. 
1681. chap. 16. bestowed on the Court of Admiralty 
an ample jurisdiction; and the practice of the Court, 
as examplified in the xase of Lampro, justified this 
mode of pronouncing sentence.~-As well might the 
suspenders have alledged, tbiit the Judge Admir^ 
could hold no Court but within flood-mark, and 
issue no warrant for apprehending a prisoner, unless 
he should be fdm^ within flood-mark.-*-*Xa^%, 
That the sentence was by, no means too severe for 
those who could form sucti a profound scheme of 
pernicious villany; and, as to the prisoners falling a 
sacrifice to the rage of a mob, the magistrates of 
Glasgow would, no doubt, * take care that no inj- 

* proper excess should be committed/ 

The Court of Justiciary pronounced the foHowing 
judgement: * Find, That the statutes of the 4th and 

* 1 1th of George I. libelled on do not extend to Scot- 
> land; but find, that the libel, as laid upon the com- 

* mon law, was rightly found, by the interlocutor of 
< the Judge Admiral, revelant to infer an arbitrary 

* punishment;* and find, that the verdict of the 

* jury, as applied to that interlocutor, does warrant 

* the judgement of the Judge Admiral which passed 
: * upon it: and, upon considering the atrocity and 

' dangerous nature of the crime so charged and prov- 

. * ed against the complainers, find there is no just 

*^ground for mitigating that judgement; and repel 

* Records of Justiciary, July 14, l??*. 
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' the whole reasons of suspension, and refuse the 1784 

I am happy to observe, that this distmction which 
their Lordships thought themselves obliged by law 
to make between the commission of so atrocious 
and dangerous a crime in England, and in Scotland^ 
is about to be done away: For, by a bill for regulat- 
ing the jurisdiction of the Court of Admiralty in 
Scotland, which I am informed has just passed the 
House of Commons, and which will probably receive 
the sanction of the other branches of the legislature,' 
the statutes libelled on, relative to the destroying 
ships, are declared to extend over both parts of the 
United Kingdom. 



When I formed, and had in part executed, the 
plan of this work, I was not aware that I should 
have so frequent occasion to exercise the presump- 
tuous and irksome duty of delivering my own re- 
marks; but consbtency with the general purport of 
this work, and perhaps propriety also, require me 
to make an observation upon this verdict of the jury, 
in which I suppose the reader hus preoccupied me. 
The indictment charged the prisoners not only with 
procuring holes to be bored in the Endeavour, in 
order that she might be destroyed, but also with 
fraudulently relanding part of her cargo before she 
left the Clyde. The jury found the prisoner guilty, 
in as Jar as regards tlie Endeavour. ^^No^w^ in the 
ivhole of* this trials there is not a word of evidence 
relative to the relanding of goods from that ship. — 
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^^^^ I mention this with the less reluctance, as, from the 
respectable character of the persons who composed 
this jury, it is impossible that any blame can lie up- 
on them, except merely that of inaccuracy.— -In this 
country, which is a land both of liberty and law, 
juries cannot too cautiously attend to the nature of 
their important, their sacred trust: for they are e- 
qually distant from the discharge of their duty when 
they acquit a criminal in contempt of law and of evi« 
dence, and when they indiscriminately find a prison- 
er guilty of the charge in the indictment, although 
the proof applies but to part of the charge. I 
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Mr. George Hendersofit MercJianf in Edinburgh^ 
and Margaret Nisbetj Wife of Alexander Macleod^ 
Wigmaker in Leithj Jbr Forging a Bill upon the 
Duchess of Gordon* 

X HE time which according to the fornix of our law, 1726 
and the occult nature of this crime, is consumed in 
provingof a forgery, has occasioned trials for this 
offence generally to be taken before the Court of 
Session; because, in the Court of Justiciary, after 
the jury is appointed, and the evidence begun to be 
led, the whole must be completed, and a verdict 
pronounced, ere the jury are suffered to dismiss. 

As the criminal jurisdiction of the Court of Ses- 
don does not amount to the power of awarding sen- 
tence of death, the following mode of procedure is 
observed. When the forgery appears to the Court 
to be of so deep a nature as to deserve a capital pun- 
ishment, they declare the deed in question to be re- 
duced, as being false and forged; and remit the pri- 
soner to the Court of Justiciary: this sentence is call- 
ed a * Decreet of Reduction and Improbation, and Act 
* and RemiL' The prisoner is then served with an 
indictment, setting forth, that he bad committed for- 
gery; that he had been found guilty of the same by 
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1726 sentence of the Court of Session; and that, upon this 
^""■^^ being found proved by a jury, the prisoner should 
be condemned to suflfer death, and confiscation of 
. personal estate. The decree of the Court of Session, 
declaring the forgery, is then read over before the 
jury; it is held complete legal evidence, or what is 
called probaUo probata^ against the prisoner, who is 
thereupon convicted and condemned. 



■Mi 



In the beginning of May 1726, it viras discovered * 
that one Petrie, a town-officer in Leith, held the 
Duchets of Gordon's biB for £6S^ which had been 
defivered to him^ blank indorsed, by Mrs. Macleod, 
as a security for i£6, for which sum her husband bad 
been laid in prison. The bill wa$ drawn by George 
Henderson, accepted by her Grace, indorsed by Hen- 
derson the drawer, to Mrs. Macleod^ and blank ifl' 
dorsed by Mrs. Macleod; and in virtue of this Blank 
indorsation Petrie the town*officer held it« The kold-< 
er of the bill was apprehended and brought before 
the magistrates of Edinburgh: In a few dayd after 
Mrs. Macleod and Mr« Henderson were also brought 
before them^ It was manifest that the Duchess 6f 
Gordon's acceptance was a forgery; but the poii^t 
in di8{)ute was, ti^heth^r this forgery l(ras contrived 
by Mr. Henderson the drawer and indi^ser^ or Vb%t 
Macleod the isdorsee. 

♦ ITxtficted Decreet of the Lords of Session, in the archives 
of Jttsiiciary. Records of jQsticiarys Janciary i% and Febrtt- 
^ 4, 1727. 
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Upoa the 5th of May, Petrie waa brought before HM 
the magistrates^ and told the manner in which he 
came by the bill. Henderson was at the same time 
brought before them, who denied all knowledge con- 
cerning it. Mrs. Madeod was apprehended on the 
7th, and examined; and she and Henderson being 
confronted with each other, the former did judicially 
declare, that the bill, and other deeds challenged^ 
were written by Henderson; who judicially denied 
all knowledge concerning them. Upon which, both 
Mn Henderson and Mrs. Madeod were committed 
close prisoners. 

A comjdaint against Mr* Henderson was {»^sented 
to the Court of Session by Duncan Forbess of Cullo* 
den, Esq. his Majesty's Advocate, setting forth that 
the prisoner, Henderson, had counterfeited the Duch«« 
ess of Gordon^s acceptance to a bill drawn by himself 
for £53: That upon being informed, on the 3d of 
May, of the bill's being intimated to her Grace, he 
struck himself upon the breast, and exclaimed, ^ All 
<. would be ruined!' And that, upon his being told 
of the Duchess of Gordon's declaring she had no con- 
cern with the bill, he granted a fresh obligation for 
the sum, and subscribed the same before witnesses. 
And, therefore, craving their Lordships to take trial 
pf these facts; and, upon their being proved, to in- 
flict upon Mr. Henderson an adequate punishment. 

A complaint also against Mrs. Macleod was present- 
ed to the Court, at the instance of Mr. Henderson, 
setting forth, that she had counterfeited the above 
acceptance of the Duchess of Gordon, had deposited 
in the hands of William Petrie the bill so accepted 
in security for £6; and that, when t^e bill came to 
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1726 Ibe challenged as forged, she counterfeited an obliga- 
tion, bearing to be subscribed by Henderson before 
two witnesses, for £53, being the amount of the said 
bill.— It was not without great reluctance that his 
Majesty's Solidtor General, in absence of the Lord 
Advocate, did grant his concurrence to this complaint. 
-*-Mr. Henderson also raised a summons ofRedticHon 
find Improbation of the deeds produced, said to be 
written by him. 

Mr. Henderson, in his complaint against Mrs. Mac- 
leod, alledged, that the bill was not fabricated by 
him; for, Imo, The name of the drawer adhibited 
to it was not of hb hand-writing, nor did it bear any 
resemblance to it. 2^o, He had no acquaintance nor 
dealings with the Duchess of Gordon, so as to give 
a plausible colour to a forgery upon her Grace. Sft'o, 
He had no acquaintance nor dealings with Mrs* Mac- 
leod, to whom the bill is indorsed, nor did he ever 
see her save once, about three years ago; although 
Mrs. Macleod, with an effrontery acquired by ^proper 
• habitSy has been pleased judicially to declare, in 
presence of their Lordships and of himself, that it 
was he who indorsed to her this bill. 4to, That he did 
not grant her an obligation to pay the sum of ^58, 
when it came to be discovered that the bill was a 
forgery. And, tiltimo^ That, on the Sd of May last, 
when he is said to have subscribed that obligation in a 
house in the Canongate, in presence of witnesses, 
he was pot without the Ports of Edinburgh during 
the whole day; and at the hour of the evening at 
which it is alledged the obligation was subscribed, he 
wa» engaged with company in his own house. 
On the other hand, the Lord Advocate, in his com- 
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plaint against Mr. Henderson, and Mrs. Macl^bd^in her 1 726 
answers to the complaint at Mr. Henderson's instance ^-"^^ 
against her, set forth, ImOj That the bill produced 
in process was a tbrgery, which, indeed, was acknow- 
ledged on all hands; and so clumsily was it executed, 
in so far as it respected the acceptor, that it had but 
the half of her name, the first part being entirely 
wanting: for it was signed Gordon^ without the 
Christian name Eliz'^ which was neither the usual 
manner of her Grace's subscription, nor that of any 
Peeress, except of those which are such in their own 
right, and not in right of their husband. V(/o, Mr. 
Henderson did use tfiis forged billj by delivering the 
same to Mrs. Macleod, drawn, accepted, and indors'* 
ed, as it now stands. Stio^ That, when Mr. Hen- 
derson was told of the bill being intimated to her 
Grace, he struck himself on the breast, and said, 
* AU would be ruined!* 4to, He denied his having 
been in company with Mrs. Macleod for some years; 
whereas it would be proved, that, on the night of 
his granting her the obligation for £5S^ they were 
in company together in the house of John Gibson, 
wright in the Canongate, in presence of several wit* 
nesses. Slo^ That, when the bill was discovered to 
be a forgery, he wrote a letter, now produced^ to 
William Petrie, holder of the bill, requesting him to 
delay seeking payment till Saturday; when he, the 
prisoner Henderson, should take up the same. 6/0, 
That he granted his obligation fo Mrs. Macleod, the 
indorsee, for the amount of the said bill. 77»o, 
That the cause of the bill's being indorsed to Mrs. 
Macleod was as follows: bhc and her husband had 
taken a large house in Leith 21 a tavern, furnished 

Ss 
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1726 it suit ably y laid in a stock of liquors, and gtveti the 
charge of them to Helen Nimmo as housekeeper. — 
Mrs. Macleod having occasion last harvest to be a 
considerable time absent from her own house, upon 
her return, and settling accompts with Helen Nim- 
mo, the housekeeper, she found that Nimmo, by de- 
ficiency in the cash which she should have delivered 
to the prisoner, Mrs. Macleod, and by embezzlement 
of her liquors and linens, had incurred a debt to her 
of L.5S. She threatened to take out a warrant a- 
gainst her, but desisted, upon Nimmo* s declaring 
that she would get Mr. George Henderson to satisfy 
and pay Mrs. Macleod. Accordingly, Mn Hender- 
son came to Mrs. Macleod's house, and offered her 
his bill for the amount; but she declared that he 
must find somebody who would be conjunct with 
him in the biiU Soon after» Mrs, Macleod discover- 
led that Nitfimo the housekeeper was with child, and 
she threatened to tf^ormthe Mrk'Sessiony* upon which 
Mn Henderson came to Mrs. Macleod the very next 
day, and indorsed to her the bill now lying in pro- 
cess; then took away Nimmo out of her service, and 
sent her to England (as was supposed) to be deliver- 
ed of her child. 

Both M[r. Henderson and Mrs* Macleod emitted 
judicial declarations before the Lords of Session; and, 
upon the SOth of June, a signed infomoation being 
given in to the Court by Mr. Henderson, that one 
David Household, )alias Cameron, was the actual 

* As ghosts were formerly the bugbear which was made use of 
to frighten childreni so the kirk-session was the bugbear to fright* 
en grown persons. The one was to be terrified on account of the 
^esh^ the other on account of the spiriU 
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forger of the deeds produced, their Lordships grant- 1726 
cd .warrant for apprehending him wherever he could ^^^^^ 
be found. The Lords ordained both complaints to 
be conjoined; and the examination of witnesses be** 
gan upon the 8tb of July, 

THE PROOF. 

John Gibson, wright in the Canongate of Edin^ 
burgh^ deposed, That he knew Mr. Henderson pre^ 
sently at the bar, having seen him several times, and 
been once in company with him* Deposed, Thatji 
on the sd of May last, about nine at night, as he was 
going down the Canongate, he met Mr. Henderson 
wd Mrs. Macleod, who went along with him to the 
deponent's house; he therc^ saw Mr. Henderson sign 
the obligation to Mrs. Macleod now exhibited; the 
deponent read it over, and signed as witness to Mr. 
Henderson's subscription; and the depanent'9 two 
daughters and Archibald Dempster were present^ 
Part of this deed was written before the deponent 
saw it; but the last part of it, vi». from the foUow^ 
ing words, * before these witnesses,' downwardsj^ 
was written with Mr. Henderson's own hand in the 
deponent's presence* They staid in his house almost 
an hour; and, during this time, Mr. Henderson re-t 
peatedly desired of Mr. Macleod ' that $ke should de^ 

* % and keep herself quiet tiU St^turday^ and sh^ 

* should have fier nwney; which she refused to do 

* unless he signed the obligation.' Mr. H[enderson, 
Mrs. Macleod, and the deponent, then went dowa 
the Canongate togetlier. When they ^ere before^ 
Peacon. I^auchlan's house^ * Mrs, Macfeod. told Mjt^ 
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1726 « Henderson she had intimated the bill to the Duch-, 
^^^"^ ' ess's gentleman; whereupon he, Henderson, clapped 

* upon his breast, and said, • O, good God, that is 

* all wrong; why have you done so?' and upon this 
he immediately left them. Deposed, That Mr. Hen* 
derson had on dark coloured clothes and a black wig, 
such as he now wore. And bping interrogated. If 

I he knew one David Household, alias Cameron? de- 

1 posed. He knew no such person, 

Archibald Dempster, servant to James Aitkin, 
Wright, deposed, That, on th^ 3d of May last, after 
nine at night, he was sent for by John Gibson, the 
preceding witness, to his house. He found there 
Mr. Henderson, Mrs. Macleod, Gibson, his wife, and 
two daughters. Henderson was then writing a pa-? 
per, which the deponent saw him subscribe; Gibson 
signed as witness to the deed, and desired the depon- 
ent to do the same. He hesitated, lest it might be 
the cause of his afterwards being taken from his 
work, or of otherwise being brought to trouble. 
But • Mr. Gibson said, it wa$ no more but an obUga^ 

* tion "which Mr. Henderson "waSi g^ing Mrs. Mac^ 
< kodjbr some moimfy and timt lie would pay against 
^ Saturday^ and the deponent would get no trouble 
^ about it;' upon which he signed as witness, and 
then went immediately to his master's house. Be-< 
ing interrogated, deposed. That he never saw Mr. 
Henderson before that night, nor since, except once 
about three weeks after, when he, Mr. Henderson, 
was brought before the magistrates of Edinburgh. 
And deposed, That he thought Mr. Henderson, pre-. 
gently at thei^ Lordships' bar, was the same persoa 
wbpTO h^ saw in Mr, Gibson's, and afterwwdj Ij^-s 
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fore the magistrates. Deposed, Tliat Mrs. Madeod 1726 
did not speak to him, farther than asking his name, ^^^^ 
and bidding him take a drink. 

Christian Gibson, daughter of John Gibson, wright, 
deposed. That, on Tuesday the Sd of May last, be- 
tween nine and ten at night, she saw * Mr. George 
^ Henderson, the same person that is at present in 
^ the bar, in her father's house, and did see him fin- 

* ish a paper, by adding two lines thereto, and saw 

* him subscribe the same;' and her iather and Archi- 
bald Dempster signed as witnesses. There were also 
present in the ro0m when the deed was signed, Mrs. 
Macleod and the deponept's sister; but her mother 
was not present, having gQne out to see a sick child. 
Peposed, She heard Mr. Henderson say, ' that the 

* money should be paid against Saturday,- and saw 
him deliver the deed to Mrs. Macleqd, who put it in 
her breast. The deponent never saw Mr. Henderson 
but at that time» and when he was brought before 
the magistrates. 

Catherine Gray, servant to Alexander Hope, tailor 
in Canongate, deposed, ' That she had frequent oc- 

* casions of seeing ztid knowing George Henderson 
^ at the bar; and» particularly, on the Sd of May 

* last, on which the Deacons of the Cprporations of 
^ the Canongate were chosen, she did see the said 

* George Henderson, prisoner, about nine o'clock at 
^ night, coming up the Canongate in company with 

* Mrs. IVIacleod, the other prisoner; and, a little aboi^^e 

* the Canongate Cross, she did see them meet with 
f John Gibson; and the deponent having asked Mrs. 

* Macleod, If she had got payment of her money 
^ dtle to her bv IVJr. Henderson? the sjid IV^rs. Macn 
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1726 ^ leod answered^ that she was just going to giet se« 
^^^'^^ * curity for it/ Being interrogated for Mr. Hen- 
derson, deposed, * That she did not know, and, to 
|< her knowledge, did never see, the person named 
I* David Household.' 

\ Catherine Falconer, inctweUer^ in Edinburgh, de* 
posed, * That, upon the third day of May last, being 

* the day on which the Trades of Canongate elected 

* their Deacons, she, on the evening of that day, 
^ after nine at night, did see Mrs. Madeod, prisoner, 
^ walking up the Canongate^ and, before her, she saw 
« walking John Henderson, prisoner at the bar, and 

* John Gibson. Deponed, that, upon her meeting Mrs« 
^ Madeod, as said is, shejthe deponent asked where 

* she was going? to which Mrs. Macleod answered, 

* fihe was going to John Gibson^s house to receive se- 

* curity for a debt due to her by George Hender-* 

* son.' 

Janet Lyle, indttdler in Edinburgh, deposed. That 
she knew one Helen Nimmo, who was servant to 
Mrs. Madeod; • and she did hear Mrs. Madeod, 

* particularly about the end of last year, say to He- 

* len Nimmo she was miich in arrear to her; to which 

* Helen replied, that the tmtress might be easy^ Jbr 

* shf knew qfa pat/master^ viz. Mr. Henderso(n. De- 

* poned, That, towards the end of last year, the de- 
^ ponent having frequent occasion to be in Mrs. 

* Macleod's house, she did sometimes see in the cel- 
^ lar with the said Helen Nimmo, a gentleman like 

* to Mr; Henderson at the bar; but cannot be posU 
' sitive it was he, having no particular acquaintance 
^ of him.* 

V* ■ 

• Inhabitant of, hcusehol^t % 
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WiDiam Petrie, town«officer ia Lebfa; d^Htwed, 1796 
That, on the 5th of February fast, Mrs. Madeod de- ^"'"^ 
Hvered a bill to him for £3Bj which was drawn fay 
Mr. Henderson 9 and accepted by the Duchess of 
Gordon, indorsed by Mr. Heaxlerson to Mrs. Mac- 
leod, and blank indorsed by her. She gave this bill 
to the deponent ^ in security for ^66 Is. xohkk he ad^ 
^ vanced to Jier in order to relieve her husband, Mr. 
* Mackodj out of prison.^ Deposed, he knew no- 
thing as to the verity of the subscriptions, farther 
than Mrs. Madeod said it was a true bill. ^ To the 
^ best oi his remembrance, she said the cause of her 
^ getting that bill was tea and other good^ she had 
^ furnished Mr. Henderson.' Deposed, That, about 
three years ago, Mrs. Madeod delivered to him (in 
security of a debt dbe owed him, a bitt for <4SS8, or 
j£409 drawn in the same mao^ner by George Hen- 
derson, and accepted by the Duchess of Gordon, 
and that Mrs. Macleod paid him punctually the sum 
she had borrowed upon the {Aedge of this bin, and 
got up the same; and she made use of this as an ar- 
gument for the deponent's advandng her tiie ^6 
upon the bill produced in {>rocess. The .deponent 
did not demand payment of the bill from the Duchess 
of Gordon, for he was prevented from doing ^o dur- 
ing the whole m<»ith of April, by Mrs. Macleod's 
teHing him, that the Duchess was then occupied with 
her devotions, and that her gendeman, Mr. Gordon, 
was in the North, upon whose return the bill would 
be paid. She added, liiat she had been to wait upon 
htr Grace, had been ki&dly entreated, and had got 
a glass of Sonne liquor out of the Duchess's hand. — 
At last, the deponent became suspicious about the 
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1726 verity of the bill; and he told Mrs. Macleod, that, 
^^'^^^ unless she got a letter from Mr. Henderson, declar- 
ing the verity of the bill, he would protest it, upon 
which she brought him the missive-letter from Mr. 
Henderson now produced in processj but the depon- 
ent desired her to get an obligation from Mr. Hen- 
derson for the amount, signed before witnesses: She 
accordingly called on him, and shewed him the obli- 
gation now produced in process. This he thought 
happened a day or two before the deponent was ap- 
prehended by order of the magistrates; which to the 
best of his recollectign, was upon the 4th day of 
May last. It was about ten o'clock at night when 
she called and shewed him the obligation. 

Alexander Nicolson, tailor in Edinburgh, being 
specially interrogated, Whether Mrs. Macleod at any 
time promised him any thing to be a witness in this 
cause, deposed, That, about eight days after he was 
examined before the magistrates, the deponent hav- 
ing occasion to be in the tolbooth of Edinburgh, Mrs. 
Macleod whispered to him, that it should be better 
than £4f Sterling to him, if he would depose that 
he had carried a message from Mrs. Macleod to Mr. 
Henderson to come to her; that he came according- 
ly, and the deponent saw him deliver to Mrs. Mac- 
leod an accepted bill by tJie Duchess ofGordm: but 
the deponent answered, • his conscience would not 

* allow him to declare any such thing/ Deposed, 
That he afterwards * got a letter from Mrs. Macleod, 

* threatening him, that, in case he should declare 

* any thing contrary to what he said before the ma- 

* gistratcs, the King's Advocate would put him in 

* prison; and that he did show said letter to sevc- 
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* rals, and particularly to Mr. Henderson* s doer (a- 1726 

* g^^Vy Mr. Donaldson^ and that tJie deponent Iiad ^'^'^ 

* since lost said letter out qf his pocket' Deposed^ 
That, in February last, when he was working in 
Mrs. Macleod's house, he heard her railing upon a 
maid servant * for want of some money, and that a 

* man came into the room whom the deponcLi did 

* not know, nor remember any thing of; and that, 

* when the said man was gone, Mrs. Macleod came 
^ to him, and said she bad got a bill from said man, 

* but named tio person; and said, it would be good 

* money to her. And Mr. Henderson at the bar be- 

* ing pointed (out) to the deponent, and asked if it 

* was the man that was in Mrs. Macleod*s house the 
.< time deponed upon? deponed, He had not seen said 

* man (now) pointed (out) to him, in Mrs. Macleod's 

* house, either that or any other time.' Deposed, 
He thought the man who came into Mrs. Macleod's 
had on a dark coloured wig. 

Captain Neil Macleod deposed. That he had a ser- 
vant, one David Household, a lad about seventeen 
years of age, who left his service at Martinmas last, 
and whom he has frequently seen write. The mis- 
sive letter from Henderson to Petrie, and the obli- 
gation by Henderson to Mrs. Macleod being shown 
to him, deposed, * That he could not say any thing 

* to the missive letter; but, as to the other obliga- 

* tion, depoi\ed. That, to the best of his knowledge, 

* it was the hand-writing of the said David Houser 

* hold.' Deposed, That Household was not o£-a 
slender make; that he wore his own black hair, and 
was about the head lower than Mr. Henderson; but 
he has seen him since wearing a light coloured k7£» 

Tt 
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I'^^s Robert bividdon, tutor to the Laird of Renton^s 
children, deposed, That, upon th6 3d of May last^ 
to lh6 best of the deponent's knowledge, he weht 
to Mi** George Henderson's house a little after seven 
at night, and staid there till aboUt eleven o*clockj 
and, during all that time, Mr. Henderson, the de^ 
ponent, Mr. Home, and Mr. Kerr, were In company 
together, except that Mr. tiendersoii went occasion- 
ally out of the room) and the deponent thinks ht 
was not absent above a quarter of an hour at a time. 
William Keir^ teacher Of French^ deposed^ That, 
on the 3d of May last, he was in Mr. Henderson's 
house from eight till teti at night, in company with 
Mr. Davidson, Mr. Home, and Mr. Henderson.*-- 
The latter went once out of the room) but the de- 
ponent is uncertain whether he went out a second 
time, and he was not absent above a quarter of an 
hour at a time*-^They drank three bottled of liquorj 
Henderson brought in two of them, perhaps all the 
three. 

Alexander Home, writer in Edinburgh, deposed. 
That, On the 3d of May last, he was in Mr. Hender- 
son's house, in company with Mr. Davidson and 
Mr. Kerr* The deponent staid there from about 
eight, till about eleven at night. Mr. Henderson 
was coming and going to and from the rpom during 
this whole time; and the deponent did not think that 
Mr. Henderson was absent above a quarter of an 
.^our at any one time.-^Thls witness, and the two 
preceding ones, assigned as their cause for remem* 
bering, that it was on the Sd of May last that they 
were in Mr. Henderson's house, that he, Kerr, and 
Davidson, had a previous appointment to meet 
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there, in opd(?r tQ his going to l^arn French with ITsg 
Mr. I^err. yw 

Patrick Inpfes, writer in Edinburgh, deposed. That 
Mrs, Madeod having shown the deponent the obliga^. 
tion subscribed by Mr. Henderson, and produced in 
process, told him, that the nnotive of Mr, Henderson 
indorsing the Duch6S9 of Gordon's bill tp her was, 
that he might conceal aq unlawful correspondency 
which he kept with one Helen Moody, a servant of 
hers, and carry the said Helen out of the country. 
Mrp, Macleod told the deponent this in the hou3e of 
Jphn Gibson, on th^ 4th or 5th of May. Being in- 
terrelated, If he knew that Mrs. Madeod did keep 
ojit of the way on account of this bill? deposed. That 
Mrs. M^cleod absconded for three days, and told the 
deponent, that the reason of her doing so was, 
^ That Petrie had a warrant to apprehend her, anci 
^ tlmt she expected payment against eight o^clock at 
^ nightj on Saturday^ from Mr^ Henderson; and tJiat 
< then she wotUd give thetfi all the tail qfa long tow*.^ 
r— The deponent v^ept along with M^^f Madeod to 
one Doctor Smith, who was well acquainted with 
th^ Pttchess of Gordon, and requested him to inter- 
cede with her Grace^ that she would pas3 fron^ any 
ground she had for challenging the bilij but this ^ the 
* Doctor positively refusedj upon which MrSf M^l?Q^ 
' said she Wfs undone,^ 

Mary M^Aulay, widow of Ale:^ander M'Lellan, bar^ 
ber in Leith, deposed. That some few days after Mrs. 
Madeod was made prisoner, the deponent saw in her 
hoyse one Ds^vid Household, who told her, that, a 

♦ The swing of a vope. 
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I72d few days before Mrs. Macleod was apprehended, be, 
*^^^ at her desire, did put on a coat of her husband's, and 
/went along with her to the Canongate; and in some 
I house there, did assume the name of Henderson, and 
I under that name did subscribe a paper, in presence 
i of two witnesses, one of theni a married man, and the 
j other a young lad: And he said it was on account of 
this paper that Mrs. Macleod was put in prison. He 
added, that the reason she gave for his putting on her 
husband's coat was, that he might appear like Hen- 
derson.--— Household expressed his sorrow for what 
he had done; said he was not aware of his hazard; but 
now he was in danger of his life, and was resolved 
to fly the country: that be was afraid to cross at 
Leith, l^st he should be apprehended, and would cross 
at Queensferry.— And ^b^ deponent believed that he 
fled accordingly* 



Thus far had the trial proceeded, neither party 
being able to produce more witnesses to support 
their mutual recrimination and defence, when the 
Lord Advocate, on the last day but one of the Sum-' 
mer Session* y represented to the Court, that, as the 
evidence given must have established with theiy 
Lordships a conviction of Mr. Henderson's guilt, 
the duty of his office required it of him, to ask their 
Lordships to pronounce a decree, finding the bill 
^rs^wn upon the Duchess of Gordon to be forged 

♦ The terms of the Courts of Justice in Scodand, are called 
Sessions. There are two of them in the yejw, the Summer andft^ 
Winter Sessions. 
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by the prisoner Henderson; and therefore remitting 1726 
him to the Court of Justiciary, that he might suffer 
a capital punishment. 

- The counsel for Mr. Henderson urged* in his de- 
fence, that notwithstanding the direct testimony 
which was given by several witnesses, of his having 
granted the obligation relative to the forged bill; 
yet, having visited him in prison, and repeatedly ex- , 
amined him in private, in the most solemn manner, 
the simplicity, uniformity, and steadiness of his ans- 
wers to the counsel's interrogatories, gave the latter, 
if not a perfect conviction, at least a strong belief, 
that Henderson was truly innocent.— -The counsel 
therefore requested of their Lordships, that they 
would not be hasty to embrace, nor resolute to con- 
clude, a decided opinion of Henderson's guilt; for 
that even procrastination was not a fault, when the 
life of a man was at stake. And he entreated their 
Lordships to spare his feelings of the pain it would 
give them, to see a sentence pronounced on almost 
the last day of a Session^ which was to be the found- 
ation of a capital punishment being adjudged to a 
man, of whose innocence he still entertained a strong 
persuasion.— The solemn and animated address of 
the counsel, made a forcible impression upon the 

* Mr. Dunda-j of Arniston, afterwards Lord President of the 
Court of Session; the same who is mentioned aboTe in the trial of 
Carnegie of Finhaven.— The circumstances of this trial which do 
not appear upon record, were conmiunicated to me by his son the 
Lord President, of whose faithful memory 1 have more than 
once had occasion to see the most unequivocal proof. He 
learned those circumstances in repeated conversations with his 
idibtXj and the Lord President Foibess, 
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1726 Court, and tbeir Lorddiips delayed the cause till tbQ 
^^^^ Winter Session. 

During the vacation, a singular coinddence of 
circumstances occurred, which was the meaps of 
vindicating Henderson's innocence, and of detect- 
ing ^ profound scbenoie of fraud, no lesi ingenious-: 
ly contrived, than dexterously executed: and this 
discovery, his Majesty's Advocate and Solicitor Gen*> 
eral, in their pleadings before the Qourt^ publicly 
attributed to Providence. 

The Lord Advocate^ when going Nort)i to hi^ 
house of CuUoden, paid a visit to Mr* R-Ose Qf Kil^ 
ravock**~Mr* Rose showed his Lordship a hou3e he 
was buildtngi and, happening to miss Qpe of the cs^^ 
pepters whom he thought an ^J^pert workman, he 
ask^d the overseer. What wa^ become of him? The 
overseer taking Mr. Hose aside, bid him take op 
further notice of this; for the yoyng m;in, upoq h^ar* 
ing that the Lord Advocate was to be at Kilravock^ 
declared it was high time for him to l?ave the coup*^ 
try; and that he would immediately go to Aberdeen, 
and take shipping for Londpp*<^ThU Mr. Rose com^e 
municated to his Lordship, who asked the overseer 
the carpenter's name, and, if he knew of any crime 
that the carpenter bad committed? The oyer#eer ans-. 
wered, that the man*s name was David Household^ 
and he m^pected tfie crime wa$ being accessory to ^ome 
forgery. The Lord Advocate immediately despatched 
a messenger to Aberdeen^ who apprehended House? 
hold, and carried him prisoner to Edinburgh. 

Upon the commencement of the Winter Session, 
Household being brought before their Lordships, 
wd examined, deposed, That in the beginning of 
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* The Lord Advocate has often been heard to say, That had 
his rash desire been complied with, and Henderson executed, and 
-his Lordship had learncvl the flcts whreh aftefwafds ap|>eared> 
^ he should have looked upon birtself as guiltr of murder. 



the year, he at the desire of Mr*. Madeod, wrote \i26 
the bill produced in procfeM/ which she dictated to p^ 
hiiH; and he in particular, did write the name of ^ 
George Henderson, both as drawer and indorser; 
but the word « Gordon/ he did not write* At art- 
other time Mrs. Madeod carried him to a gardener's 
house without the Water-gate, at the foot of the 
Canongatej' but, before taking him there, she put 
ton him a coat belonging to her husband, and a 
black knotted periwig, and told him, that she 
Was to bring him int6 the company qfmo Ikoru 
tit inen^ befbn whom he must personate George 
Steiiderson. The deponent did as she desired; and. 
In the gardener's house at the Water-gate^ ^he dic- 
tated to him a part of the obligation produced in 
process.— Thereafter, she took him to % wright^s 
house in the Canongate^ on the south side of the 
street, a little below the Earl df Moray's, and there, 
in. presence of the wHght, and of a boy called Demp- 
ster, Mrs* Macleod dictated, and the deponent wrote 
the remaining part of the obligation, and subscribed 
it with the natne of George Henderson, in presenee 
c£ the Wright, and of Dempster, who subscribed as 
witnesses. The letter produced in process from 
George Henderson to William Ptetrie, being likewise 
shown to the deponent, he deposed. That he wrote 
it also at the desire of Mrs. Madeod, who dictated 
the same to Irim; and this happened before he wrote 
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1726 the obligatton mentioned above. Deposed^ That^ 

^■^^ after Mrs. Micleod was put in prison, a Highlandman 

I came to him, and said, that he was sent by Mr« 

JMacIeod, Mrs* Madeod's husband, to persuade him 

/ to abscond on account of those papers he had written,. 

' / This he thought unnecessary, as he wrote then! at 

/ the desire of another, and was • altogetlier ignorant 

^ qf tlie import qf said uriiings^* But upon advising 

\ with some friends, he was convinced of his danger, 

and he absconded and fled, 

• John Winchester, clerk to the comptroller of the 
customs at Lcith, deposed. That he was intimately 
acquainted with David ^Household: that some time 
in May last, the deponent went to see Household, 
who was then working aboard Captain Marsham's 
ship, which was lying in Leith harbour; but was 
told that Household was not to be found. He call- 
ed a second time, and the mate of the ship brought 
Household to him. The deponent asked, What was 
the matter with him? He answered, That be was ob- 
liged to hide himself; for Mrs. Macleod had induced 
him one day to go to a house in the Canongate with 
her, and th^re to write out a bill for her for about 
^50, or ^660, in presence of two witnesses; but the 
deponent does not remember what he said about 
subscribing the bill. Deposed, That he said to House- 

, hold, " He would be hanged for so doing;'* to 
which Household answered. He was resolved to fly; 
and added, that he had got a message from Mrs« 
Madeod^s husband to abscond. The deponent ask- 
ed him. If it was on account of this bill that Mrs. 
Macleod was put in prison? * To which he answered, 

• That it was the very same.'— -The bill, letter, and 
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otligatlon in process, being shown to the deponent) 1^26 
deposed, That he was well acquainted with House* ^"''^^ 
hold's hand- writing; and he believed the said deeds 
to be written by him. 

Archibald Dempster, a preceding witness, being \ 
re-examined, and his former deposition read over \ 
to him, deposed. That nobody instructed him as 
to what he was to say in that deposition, nor pro- 
mised him any reward on that account. — Being con*- 
^Jronted with Henderson^ at the bar j and witfi Datid 
^ Household^ being desired to look narrowly upon the 
^ said David, and upon George Henderson at the bar, 
** in order to declare upon oath which of the said two 
^ was the person who wrote and subscribed the' ob« 
^ Hgement in the house of John Gibson, mentioned 
^ by the deponent in his former oath, deponed, 

* That he did believe that the said person was said 

* David Household^ and 7iot George Henderson.' 

The second part of this profound plot being per- 
formed, and the ^ plot detected/ it remained now 
but for public justice to bring the matter to a catas^ 
trophe. — Upon the eighth of December, the Lord 
Advocate represented to the Court, that it was man- 
ifest that the Duchess of Gordon's bill was a forgery: 
That it was evident from the proof that Henderson 
was innocent of tlie forgery y who therefore ought to 
to be acquitted; and that Mrs. Macleod was guilty, 

* The Lord Advocate made the great black knotted wig be 
taken oS Henderson and pnt upon Honseholdy to refresh his per- 
ceptiTe as well as recollective faculties. He also made House** 
hold take a pen and write Henderson's name before them^ to 
establish, ex comparatione literarumt whose hand- writing thf J jeds 
really were* 

Uu 
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1726 artand partf of the same, as well as of counterfeit 
^•"^"^ ing the letter and obligation produced in process. 
This, his Lordship said, was established by House- 
hold, who, at the desire and by the contrivance of 
Mrs. Madeod, actually forged the deeds;— -by Demp- 
ster, who, in his second deposition, ingenuously and 
satisfactorily accounted for the mistake into which 
he was led in his first, by the artful contrivance of 
Mrs, Madeod;— by comparing the deeds produced 
with the hand-writing of Household taken down in 
their presence;— and by the evidence which Hender- 
son had led of an aUbi. He added, that she had 
formed a malicious intention to hang her neighbour, 
aqd it was but just she should fall into her own snare. 
*~Upon the whole, his Lordship observed, that, by 
her artful and horrid ccMitrivance, Mrs. Macleod had 
well nigh made * an innocent nun suffer death. 

* That this contrivance was, by the good providence 

* of God, discovered: and concluded, that therefore, 

* the said Mrs. Macleod was guilty, art and part^ of 

* forgery, and ought to suffer the pains of death.* 
The Solicitor General* added, • that there was such 

* a horrid design, and so artfully laid, tltat^ atjirst^ 

* he didjirmltf believe Henderson guilty^ way, and could 
^.appeal to all, if by good providence^ Household Md 

* not been apprehended^ they had not condemned Hen* 

* derson.* ^ 

The defences which Mrs. Macleod's counsel f urg- 
ed in her behalf respected the nature of the crime 

* Mr. Charles Erskine, afterwards Lord Justice Clerk, 
f Mr. Robert Criiigie, aftei wards Lord President of the Ccurt 
of Session. 
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and the evidence of liergililt. The nature of her 17S6 
crime, it was altedged^ was not an intent to defraud 
the Duchess of Gordon of any money; neither^ in 
facty was her Grace, or any other person^ defraud- 
ed. The sole purpose was to use the deed as a fund 
of credit for raising a pittance of money, which she 
api^ied to the most pious of purposes, the relieving 
her husband from a prison. And, as to the subse<> 
quent part of her alledged conduct after it c^me to 
be discovered that the bill was forged; whatever 
might be the resulfj the intention was not malice a^ 
gainst Henderson, but a desire to save her own life, 
and therefore was a species of self«defence, which 
greatly alleviated her supposed guilt, according to 
the brocard, ^ licet unictdque sanguinem smm redi'^ 
* mere qualiter qualiterJ The evidence of her guilt, 
again, was the testimony of but one witness, which, 
although it might be entitled to some credit in a ci- 
vil cause, could be no ground for proceeding upon 
in a matter of life and death* And how far this wit-> 
Dcss was deserving of any credit with their Lord-t 
ships, let his public infamy, of which he himself 
stood recorder, determine; for he had placed him« 
self in so singular and unequivocal a point of guilt, 
that, whether his testimony was true or false, it 
branded him with equal infamy. ]^eitber v^a^ 
Dempster's evidence to be regarded, as his first 
and his second depositions were repugnant to eaA 
other. As for the argument of Henderson*s flfft'4^, 
which was now had recourse to^ it had grown the 
better for the keeping; for at the end oJF the Sum, 
m^r Session, it surely had no weight with the Lord 
A^voc^te, when, notwjthsitan^ing of it, his Lord^ 
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I7d6 ship moved, that Decreet of Reduction and Jmpro- 
^^^^ bation should be pronounced, and Henderson as the 
guilty person, remitted to the Court of Justiciary. 
Farther, the witnesses who deposed to what is plead-r 
ed on as an aUbif admit that Henderson was frequent* 
ly out of the room, and that perhaps, for a quarter 
of an hour together; s^nd how natural it was for 
comrades over a bottle to think a whole hour but a 
quarter^ would readily be admitted. Upon the 
whole, as the testimony of such a person as House- 
hold was so little worthy of making faith in judge- 
ment; and as there was no precise punishment by 
our law sinnexed to the ci*ime of forgery, but it re- 
mained with their Lordships to adapt the extent of 
penalty to the degree of guilt, he hoped they would 
qither acquit Mrs. Macieod, or at f^ptrthest subject 
her to an arbitrary punishment. 

The Court found that Mrs. Madeod was * guilty, 
* art and party of the said forgeries.* They reduced 
the deeds, remitted Mrs. liSaclepd to the Court of*. 
1 1 Justiciary, acquitted Hu tjenderson, ^nd dismissed xj] 
him from the bftr. 

^ Mrs. Hacleod was thep served ^ith a criminal in-i 
dictment at th^ instance q( his Majesty's Advocate, 
setting forth, that, by the law and' practice of this 
kingdom^ the crime of forgery, or the be;ng art and 
part thereof, pr the using of forged deeds, was pun- 
i^able with ^ death, and cpniiscation of naoyeables, 
^ and other pains of law;' that nevertheless, Mrs. 
Macleod had been guilty of a^, or one, or other, of 
these crimes, in so far as she had forged a bill upon 
the Duchess of Gordon, &c. &c. That the Court of 
ge^sion had pronounced a sent^nce^ declaring thfs 
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bill, &c. to.be forgeries, and that the prisoner was ^726 
^gtdlty^ artandpartj of the same, and therefore re- ^"'^^ 
xnitting her to the Court of Justiciary: and that the 
extracted, L e. authenticated, decree of the Court of 
Session, was lodged with the clerk of the Court of 
Justiciary. * All which, or any part thereof, being 
^ found proven against her,' she ought to be punish- 
ed with the pains of death. 

The prisoner and the public prosecutor were heard 
by counsel. It was objected for her, that forger)', 
by the law of Scotland, did not infer a capital pun-* 
ishment: that she was not accused of having actually 
committed the forgery, but only of being art and 
part: that she had not used the bill with an intent 
to defraud, but merely as a Amd of credit for a 
small sum of money, which she meant honestly to 
repay; and that the decree of the Court of Session 
was neither to be held as determining the relevancy 
of the indictment, nor as probatio probata^ or evi-r 
dence not to be controverted of the prisoner's guilt« 
Informations for both parties were also lodged by 
order of the Court. But as the defences stated for 
the prisoner were over-ruled; and as these general 
points of law, and of form, are now established by 
the subsequent practice of more than half a century^ 
it is needless for me to state the arguments which 
they contained. 

The Lords pronounced an intej^locutor, repelling 
the defences stated for the prisoner^ and finding her 
being guilty of forging any of those deeds, or that 

* she was art and part thereof, relevant to infer the 

• pains of death/ The Solicitor General then pro^ 
duced the ' Decree^ of Improb^tion obtained before 
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1726 « the Lords of Session, and craved that the same 
* might be read openly/ which was done according- 
ly. The decree being read, the Court ordered the as- 
size instantly ^to inclose. The jury returned a verdict, 
unanimously finding the indictment proved, and the 
prisoner ^ guilty, art and part, of the crimes libeUed.' 
The Court adjudged the prisoner to be hangod on 
the eighth of March. 



If Mrs. Macleod showed art in the contrivance, 
and dexterity in the execution of this fraud, she dis^ 
played no less fortitude in undergoing the punish- 
ment, which resulted from a perverted appUcadon 
of so much ingenuity. She went to the place of 
execution dressed in a black robe and petdcoat^ 
with a lafge hoop, a white fan in her hand, and a 
white sarsenet hood on her head, according to the 
fashion of the times. When she came upon the scaf- 
fold, she put off the ornamental ps^rts of her atdre, 
pinned a handkerchief over her breast^ and put the 
fatal cord about her neck with her own hands. She 
persisted to the las^t moment in the denial of her 
guilt, and died with the greatest intrepidity. 
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V-rvNJ 



John Rait and Alexander Dean Jar Breaking of 

Gardens. ^ 

X HE prisoners were indicted at the instance (rf his 162^ 
Majesty's Advocate for breaking into the gardentf>qf 
Barnton,* Pilton, Barnbougle, Greycrook, Craigie- 
hsdl, and Carbwry, and stealing thence herbs, arti- 
chock plants^ sybows^ L e. younjg onions, and bee- 
hives, ^They had formerly been convicted before an 
inferior judicature, for breaking gardens in. the 
neighbourhood of Musselburgh; and by warrant of 
the Privy Council, which was produced in Courts 
they were sentenced to be taken to the Burrowl .v 
Muir of Edinburgh, and there hanged. 

* Records of .TnsticiarT, July 11, 1625. 
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AleJCMder Blair ^ Tailor in Currie. 

^^^^^^ Alexander Blair, tailor in Currie, was criminal- 
ly prosecuted by his Majesty's Advocate for incest.* 
The fact charged against him was, that he had car- 
nal knowledge of one Catherine Windrahame, his 
Jirstwi/e^s half brother^ s daughter. And being ad- 
monished by the kirk to obstain from this connec* 
ticn, instead of yielding obedience, he fled to Eng- 
land with the woman, and there married her. The 
jury unanimously found him guilty, and the Court 
ordwied him to be beheaded. 



James Wilson^ Coal-grieve at BorUtard. 



*^ JL he prisoner was tried before Mr. Alexander Col- 
vil Justice-depute, at the instance of Mr. Thomas 
Nicolson, his Majesty's Advocate. The indictment 
accused him of having committed incest with Jane 

» Records of Justiciary, September 9, 1630. 
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Carse, daughter of Agnes Bro«^n» h\s wi(e;\ about 1649 
thirty-five years siwe^ or thereabout^ his wife being ^^^^ 
then alive; also of having committed adultery with 
Jean Walker during the lifetime of his said wife. 

The prisoner with great penitence confessed his 
guilt before the Court and jury; and a verdict being 
returned against him, the Court ordained him to be 
taken on the next day to the Castle hill and be- 
headed, and his personal estate to be forfeited. 



IVilUam Drysdale and Barbara TarmahtU. 

William Drvsoale and Barbara Tannahifl were 1705 
served with separate indictments, accusing them of ^^^^^^ 
having, committed incest with each other. The 
crime libelled was, that the prisoner, William Drys- 
dale, a widower, (whose wife, a sbter of the other 
prisoner, had been dead for two years) had layen 
with the said prisoner, Barbara Tannahiil:* and that, 
by an act passed in the reign of King James VL parL 
1. chap. 14. and by the 18th chapter of Leviticus, 
this crime inferred the pain of death,— The charge 
against Barbara TannahUl was the same, mutatis mu- 
tandis. 

Informations, neither ingenious nor elaborate. 



f Records of Justiciary, December 20, 164'^- 
* Records of Justiciary, 8, 22, January, Mnrch, 12, June 12. 
1705, 
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1705 ^yere lodged for and against the prisoner, Drysdsd^* 
The Court repelled the defences and found the libel 
relevant. 



THE PROOF. 

Barbara Tannahill judicially confessed that she 
had layen one tinne only with the other [Prisoner, 
Drysdale, and that she was now with child by him* 

Mr. Samuel Semple, minister at Liberton, deposed. 
That Barbara Tannahill confessed her guilt before him 
'and the kirk session; and that he interrogated the 
t)ther prisoner Drysdale, who expressly disavowed 
the qharge. 

Robert Hardie deposed. That one evening going by 
the house where the prisoners lived, he heard Barbara 
Tannahill's voice calling out^ once and again, ^ dear!^ 
ftnd did hear the oth^ prisoner using expressions of 
entreaty, or rather of violence, towards her. And 
that the prisoners lived in a house by themselves. 
•—Two other witnesses swore to Tannahill's confes- 
sion, and Drysdale*s denial, of guilt: that Drysdale*s 
wife had been dead for two years; and that the pri* 
soner Tannahill was her sister. 

The jury found the indictment proved agsunst 
Tannahill, but found nothing proved against Drys- 
dale but the woman's ^ judicial confession, which is 
• a great presumption of his guilt.* — The court ad- 
judged Tannahill to be hanged, and Drysdale to be 
banished for life. 
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Even according to the Mosaic law these unfor- 1-705 
tunate persons could not have been legally convict* ^^'"^^^ 
ed, and the Scottbh statutes* declares the Mosaic 
law» as laid down in the I8ch chapter of Leviticus, 
to be the rule for determining incest. In the inform 
xnation for his Majesty's Advocate against the pxU 
soner Drysdale, an unwarrantable and absurd exten- 
sion of this crime was attempted.<^That as it is there 
jcommanded. Thou shalt not lie with thy brother's 

' wi/e^ so from the degrees of affinity being the same, 
the command must likewise be tmderstood to be, 
Thou shalt not lie with thy uifes sister. To this 
it may be answered. — Imo^ That to suppose a pe- 
nal law reaching life not to be compressed but implied^ 
b to deem us ta be governed not by law but by des^^ 
potism. 2d0y To lie with a brother's wife occasions 
an uncertainty as to the progeny. Stioy To do so 
is not only incest but adultery. 4^)9 It is not com- 
manded — ^Thou shalt not lie with thy brother's 
uidotv. StOf This connection by affinity is dissolved 
and the survivor is loosed by the death either of hus* 
band or wife. 6ft>, This argument is completely il- 
lustrated by the command in a ^subsequent verse of 
the same chapter,— Thou shalt not vcam thy wifef by 

flying with her sister in her.f.t.Ji/etime. Imo^ To 
marry a brother's widow was an express injunction 
of th^ law of Moses; and if the surviving brothei^ 
declined the match, the widow was entitled by tlia( 

♦ James VI. pari. I. c. 14. 
t The words are still more distin^l and forcible, in the vtdgat9^. 
er St. Jerome's tt-anslationy than in the English e4ition of the 
Blblcr • Soror^m uzori^ tu« in pellicatum- illius npn acQipi^s, 
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1705 elegant an<i dignified system cf jurisprudence to— 
spit in his ^^•♦— .These argumeritg however were 
either emitted or over-ruled. 

A rancorous detestation of irregular commerce 
between the sexes, has distinguished those religious 
sects which pretend to an uncommon degree of spir* 
itual purity, and in a peculiar manner the rigid dis« 
ciples of Calvin. Indeed, the Apostlef to whose 
mysterious doctrines they are peculiarly attached, « 
has barely tolerated the giving obedience to that im- 
pulse, with which nature has directed every animal 
to the propagation of its species. 

The instructive page of history, and the fatal wam« 
ings recorded in criminal courts, sufficiently evince 
what public mischief, what private conflict, what 
dark and attrocious crimes have proceeded from a 
mistaken notion of religion, inculcating a perpetual 
warfare with the dictates of nature. 

The preservation of morals, by debarring a i^lon 
between persons whose frequent opportunities pave 
the way to debauchery.— The preventing a perplex- 
ity in the degrees of kindred.— Perhaps also, the 
preserving a strong and healthy breed, have induc- 
ed civilized nations to prohibit as incestuous, com- 
merce between persons nearly connected by tonsaru 
guinitj/. It does not appear that the same reasons 
apply to the debarring such union between those 
who are connected by qffmh/.^^Ahtt the husband 

< nee revalebis turpitudinem ejus, adhiiciUa ndvenie.* Biblia Parisiis 
ex oScina Stephani e regione Scholae Decretorum, mdxx. Le- 
viticus, c. 18. Here the words truly express the sense * inpeUiea' 
« turn Uliusy^ being adultery against her. 
♦ Deuteronomy, c, 25. v, 9. f 1st Corinthians, c. 7. 
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is dead, the wife surely is net guilty of adultery by 170^ 
cBtering into a second marriage} for, ^ ffththmhand ' 
* be dead^ she is loosened from the law qfherha^. 
^ band/ If so, I do not perceive how the connec- 
tion thus dissolved by death, can imply against the 
survivor, the crime of incest, any more than that 
of aduUery. 

A more rigid degree of Calvinism than what now 
prevails was established in the reign of William. 
The judicatories of the church possessed a jurisdic** 
tion« The slightest informalities between the sexes 
excited zealous abhorrence* To avoid the disgrace 
of the repenthtg^stool, many a miserable wretch dar* 
ed a guilt which was to be expiated by the pain and 
ignominy of the gattom. The Presbyterian! clergy, 
in matters of scandal and of witchcraft, arrogated 
to themselves the office of public prosecutors, of in- 
quisitors general; and so late as the year 1720, the 
ministiers, in behalf of themselves and their kirk-seS' 
sions^ publicly exercised this office in our courts of 
justice. Their busy zeal in hunting out after young 
women whom they suspected of being with child, 
and after old women who lay under the imputation 
of witchcraft, was productive of the most dismal 
consequences. In the one case, the persecution was 
directed at unhappy women who had obeyed the im^ 

♦ Romans, c. 7. v. 2. 
t Original precognition taken before the sherliF-depute of Ross, 
June SSdy 1720, against Helen Bowie and Janet Thomson for 
Tvitchcrafty at the instance of * Mr. David Ross, minister of the 
< gospel at Tarbatt, in behalf of the session of the said parish,* 
in possession of the Right Honourable Robert Dundas of Arni- 
sion, Lord President of tb^ Court of Session* 
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1705 pulse qf nature; in the other, at those who incurred 
^^""""^ the imputation of doing what nature rendered it inu^ 
possible for them to do. In both, the pains and the 
piety of the clergy were productive of the same issue, 
the driving miserable creatures to the gallows. — 
And the recorded convictions before the Court of 
Justiciary at Edinburgh, of twenty-one women far 
child-murder^ and three men pro venere nrfanda cum 
brutis ammalibuSj in the space of seven years,^ afford 
a melancholy proof that the insulted dictates of na*%. 
ture, when checked in their regular course, will 
burst forth in a torrent that will sweep away every 
feeling of humanity, and every sentiment of virtue, 

• 
^ From A. D« 1700 to I706» inclusive.— ^See Rec* of Jast. 
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John Guthrie Jbr notour^ i. e« notorious Adultery. 

Adultery was first made capital in Scotland by 1517 
act of ParL 156S. chap. ?4. The thunder of the 
law in the statute immediately preceding, had been 
hurled agdnst witchcraft; and an^ct passed in the 
present century, ^ ratifies and revives all' former laws 
^and acts agsdnst drunkenneiss. Sabbath-breaking. 
^ swearing, fornication, adultery, and all manner of 
* undeanness;* and it specially and expressly revives* 
the act above mentioned against adultery. Notori- 
ous, or notour adultery, is, \mo^ When children are 
procreated between adulterers; 2do^ When they are 
publicly known to sleep with each other; or, 3fto, 
When being suspected of adultery, and admonished 
by the Kirk to refrain from the vice, and to do pen* 
ance for the scandal; yet refusing obedience, they 
are excommunicated for the same. James VL ParU 
7. chap. 105. 

John Guthrie was prosecuted for the crime of no- 
torious adultery. He was accused of having mar- 
ried a wife in the shire of Forfar, and deserted her;t 
of having afterwards come to Leith; of having laid 

♦ William, Pari. 1. Sess. 8. c. 11. It is ajbrhmate maxim 
hi our jiiri^rudence^ that statute hm prescribes. 

f Rec.of Jast. 14th March, 16th April, 1617. 
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1617 aside the name of Laird, which he bore in Forfar, 
^^^^^ and assumed that of Guthrie^ and there marrying 
another wife, with whom he cohabited for several 
years; and also, of committing adultery with an- 
other woman. Utese facts he acknowledged before 
the Kirk^sessicm of Kirkliston, and did penance in 
sackcloth for his impurities^ — Being thus detected and 
stigooatis^ed by the church, the secular arm was ne^t 
stretched forth agunst him. A warrant under the roy- 
al sign manual, dated at Whitehall, 26tb of January, 
161 7» was directed to the I.ord Justice General, and 
the other JuBtices. It set forth, that the King'^ Ad- 
vocate, by his Majesty's express command, was a- 
bout to prosecute the prisoner for the cringe of notor- 
> ious adultery, and inquired the Justices instantly, cxi 
his conviction, to condemn him to death. The 
Ck)urt had the humanity not to enter this warrant 
upon record till about a month after the prisoner's 
conviction, when it sentenced him to be taken to 
the Cross of Edinburgh, and hanged on a gibbet till 
.he be dead; and he appears to have been carried to 
immediate execution. 

Two other persons, Alexander Thomson and Ja- 
net Cuthbert, were also, by royal warrant, tried for 
. adultery on the same day with the prisoner, and 
were convicted* But thawing was pleased to direct, 
that out of his princely clemency ^ they should not 
be put to death, but banished. 
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Patrick Robertson and Marion Kempt, for Adultery. 

X HE prisoners were accused of adulterous com- i627 
merce with each other; the fruits of which were, ^-^v^j 
Marion Kempt's bearing three children to the said 
Patrick.* They were also- charged with the said 
Marion's having, with Patrick's knowledge and con- 
sent, taken poisonous drugs, by which her first child 
was killed in the womb. They were convicted on 
their own confession; and, on the 20th of the same 
month, were sentenced to be hanged on a gibbet at 
the Castle^hill. 



John Fra$€7', Writer in Edinburgh^ for Adultery. 

Counsel for the Prosecutor, Counsel for the Prisoner, Sir 

Sir George Mackenzie. George Lockhart, &c. 

JL HE prisoner was tried capitally for the crime of i67S 
adultery, at the instance (fhls wife, and of Sir John 
Nisbet of Dirleton, his Majesty's Advocate. The 
fact libelled agsdnst him was simply, that, in absence 
of the private prosecutor, he had married another 
woman. 

The prisoner's counsel urged in his behalf, that 
although the private prosecutor had a right of action 
to annul the second marriage, and to compel the ad- 
herence of the prisoner;! y^t she had no title to pro- 
secute him criminally, ad vindictam publicam, in a 
suit, in which if she prevailed, the husband whom 

♦ Records of Justiciary, 18ih, 20th, December, 1627. 
t Rec.of Just, 17th Nov. 1673, 12th Jan. 20th July, 1674. 
Yy 
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1673 $he chimed must be bereft of bis life. That if zjq 
^"^^^ irregularity, or oflfence, has been committed by the 
^prisoner^ it was owing allenarly to the snares laid for 
iilm by his wife, the insidiousness of whose malice 
could only be paralleled by the effrontery of her pros- 
Xitution. The prosecutor having been equally public 
and promiscuous in her debaucheries, the prisoner 
had several years before been obUged to sue, before 
the Commissaries of Edinburgh, for a divorce from 
heVf but, conscious of guilt and infamy, she had em- 
barked on board a ship destined to carry felons tt) 
Virginia, and the prosecution was suffered to drop* 
After having been absent for a considerable time, a 
report of her death was circulated and believed, and 
what was at first a rumour^ became afterwards evi- 
dence; the shipmaster, one of the seamen, and a 
passenger on board the ship in which the prosecutor 
embarked, having given a testificate on oath, of her 
having died in Virginia. This testificate. was 144 
before the Presbytery of £dinburgh; and the clerk q£ 
the Kirk-session was ordered to examine into the 
same. Having done so, he was satisfied by thegrant- 
f rs, that the certificate was true, as well as authendc. 
This report being laid* before the Presbytery, they 
authorised the proclamation of banns, which was re- 
gularly performed} yet no interruption was oiade tQ^ 
no question brought of the marriage, for upwards of 
four years. And, at the end of this period, the pror 
j^ecutor starts up as from the dead, with a halter in 
,herhand« menacing the prisoner. 

It now appears that she had lurked for great part 
of that time in Aberdeen, Dundee^ &c. undies th^ 
name of Mrs. Gerard} that she had oirculaied ike 
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report of her own death: that, since her Jissumptiori I67af 
^ of a feigned name, her life had been as profligate as ^^^"^^ 
before her embarking for Virginia. And that $h^ 
had brought forth three adulterous children, the un- 
equivocal testimony of her shame and guilt; one of 
them not six months preceding this very trial, which 
she has brought in order to get her husband hanged 
on a charge of adultery. It was argued, that th^ 
prosecutor's infideUty to the marriage vows had given 
occasion to the suit for a divorce, which the prison* 
er had brought against her before the Commissaries; 
and authorised the process of recrimination before 
this Court, which the prisoner was ' immediately to 
i{)stitute: that this infidelity would exclude the civil 
effects of a divorce, and much more ought to debar 
his wife from prosecuting the husband capitally for 
the very offence she had committed against him.— ^ 
That she had laid a snare for him,^ by propagating 
Tumours of her own death, and by lurking under a 
feigned name. Besides these defences, it was argued 
for the prisoner, that adultery could not be commit* 
ted without consciousness, * nam voluntas et [wopo- 

* sicum distinguant maleficia** , And the probable ru^ 
mour, nay the direct certificate of the prosecutor's. 
death, exempts from the suspicion of consciousness,. 
and consequently from the crime df adultery, ac* 
cording to the case in the civil law, * Mulier cum- 

* audi.Bset ahsentum virum defunctum* esse, alii se 

* junxit, txfalds. rtmoribus inducta, et cjuia verisimile 

* est eam deceptam fuisse, tiihUi vindicta dignam vi- 

* dcri potest.^ 

It was answered for the prosecutor. That he is an 

* Digest. L. 11. ^ 12. de aduUaniW 
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1673 adulterer who lies with another woman while his 
^^^^ wife lives; and, as rumour could not dissolve mar- 
riage, so neither could it defend against adultery; 
otherwise it were easy for any man who grew weary 
of his wife, to propagate reports of her death, and 
then to take advantage of the rumours he himself 
had fabricated. That even, if rumours were suffi- 
cient, yet these ought to be constant and universal; 
whereas, in this case, there was but one certificate, 
and it bore only, that Margaret Haitly died in Vir- 
ginia, not that Margaret Haitly^ wife of John Fraseri 
died in Virginia: that it was not probable^ but invm^ 
cible ignorance alone which could be excusable: thai 
the prisoner had not made sufficient inquiry concern-? 
ing his wife at h^ relations, and his ignorance was 
affected: that a long lapse of time must intervene; 
whereas here, there was but an absence of three 
years: that the prisoner ought to h^ve executed a 
summons of adherence against his wife, which would 
have entitled him to a divorce: that the Presbytery 
of Edinburgh had not a jurisdiction competent to 
the dissolution of marriage; consequently their war- 
rant was altogether insignificant. • 

To this sophisticated reasoning the Court gave the 
sanction of its judgement, repelling the argument 
urged in behalf of the prisoner. 

Nothing now remained but to lead a proof of the 
fact. The proof amounted solely to the prisoner's 
having married Helen Guthrie his second wife, and 
lived under the same roof with her as married per- 
sons. Even the consummation of the marriage is 
not proved, but is only matter of presumption. The 
jiiry by plurality of voices, viz. nine to wp^founi the 
prisoner guplihf^ 
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Margaret Haitlt/, for Adultery. ^^"^^ 

It was now Mrs. Haitly's turn to stand trial for her 
life. On the same day with her husband she was 
prosecuted at his instance, and that of the Lord Ad- 
vocate, on a charge of adultery with ten different 
persons specified in the indictment; and of having 
born three children, the fruit of her unlawful amours, 
the last of them not six months preceding. 

The evidence of her criminal correspondence, aqd 
of the bearing three children in adultery, was com- 
plete; yet the jury, from what reason or motive I 
cannot conjecture, were not unanimous, but by a plu- 
rality of eleven to Jour found the prisoner guilty. It 
was not however * the feet of them wJiich buried her 
* husband t/iat carried Iter out.^ - 1^ 

The Court delayed from time to time pronouncing 
sentence upon the prisoners. On the 20th of July 
after, John Fraser was set at liberty, in consequence 
of having obtained his Majesty's pardon. The Qther 
convict Haitly still remained a prisoner; but after a 
minute and psdnful examination of the records, I 
have not been able to discover whether she was k^pt 
prisoner for life, or what became of her. 



John Murdoch and Janet Douglas^ for Adultery. 

John Murdoch and Janet Douglas, both of them i699 
married persons, inhabitants of Edinburgh, were ^^^''^ 
tried capitally at the instance of his Majesty's Advo- 
cate, not for notour y* but for simple adultery, i. e. for 

♦ Records of Justiciary, September 14, November 6, 1699. 
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1699 one act of ftduUcry. Informations ixrere lodged for 
' the prosecutor and the prisoners. The King's Ad* 
vocate restricted the libel to an arbitrary punish- 
ment. The prisoners threw themselves upon the 
King's will, and were banished for life, never to re- 
turn under psun of death. 



If the frequency, variety, and severity, of criminal 
prosecutions, can establish the purity of statesmen 
and judges, this surely was an age in which person^ 
in public office could boast of a very uncommon de** 
gree of purity and virtue. In this case, such was the 
lealous detestation of vice, that persons were indict- 
eil capitally for simple adultery, although neither by 
the statutory law, nor the judgements of the crimin- 
al courts, was simple adultery ever deemed capital. 
A few months preceding this trial', the Court of Jus« 
tidary entered on Its journalst a recommendarion to 
the KingS Advocate, tb prosecute witches. About 
the close of that century too, a man was hanged foi? 
murder, although the jury found that the prisoner 
in defending himself had killed the deceased. An- 
other was hanged for expressing in conversation, 
opinions on religion and philosophy opposite to those 
of the times. A third was tried for high treason, 
for engraving a political print, but acquitted by the 
jury. Others suffered death also, when perhaps their 
trials had better been omitted. 

t Records of Justiciary, March 27, 169J9; Nov. 21, l695j Hec- 
84. 1696} July 10, 1699j April 14, and 22; May 2*, 1701^ 
July 10,1699, 
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Christopher Little and Margaret Jameson^ Jbr Jbr- 
nicaUm and Th^^ charged against them in one 
Indictment. 

After the aboGtVon of Popery, and establishment 
of the Confession of Faith by authority of Parliament, J]^ 
cme of the first acts of the legislature was to annex a 
punishment to ^ thefiWde vice qfJomicationJ The 
pumshment was, for the first o&nce, to pay a fine 
'of 4^40 Scots, (and upon faihire at paymentf to un« 
dergo eight days imprisonment^ and to be fed upon 
bread and water), and to stand two hours upon the 
pillory. For the second offence the fine was raised 
to 100 merk^; and besides being put upon the pillo- 
ry,, the convict was to have his or her head shaved. 
And for the third oSence the pecuniary mulct was 
augmented to ^lOO Scots, and the convict was or* 
dained to be thrice ducked in the deepest and foulest 
pool in the parish, and then to be banished from the 
same for even And this zealous act has been re? 
newed so late as A. D. 169& 

On the 16th of October, 1652, a commisinon was 
produced in the Pai&unent-hoxise at Edinburgh, 

t James VI. Pari. 1. chap, IS.; Waiiam, Pari. 1. sess. «. 
chap* Si, 
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1655 from the Commissioners (ff the Parliameni of the 
' Ckmrnonxvealth of England^ and recorded in the 
books of Justiciary, appointing George Smith, John 
March, Andrew Owen, and Edward Mosley, Es- 
quires, or any two of them, commissioners for the 
administration of justice to the people of Scotland in 
causes criminal. 

On the Slst of June, 1653, Henry Whaltte^ Ad- 
vocate-General,! prosecuted Jean Hamilton, Chris- 
topher Little, and Margaret Jameson, before the 
Honourable George Smith and Edward Mosley, two 
of those Commissioners. The prisoners were char- 
ged in the indictment with ^ being all three accesso- 
^ ly, art and part, of stealing shirts and sheets forth 

* of the house of Elisabeth Potter, widow in New- 
^ haven, after the ssdd Jean Hamilton her theftuoua 
^ ilpbreaking thereof, committed on the 6th day of 
^ May last: and the ssdd Christopher Little and Mar- 
^ garet Jameson for the crime of fornication commit- 

• ted by them with each other/ 
The prisoners. Little and Jameson, denied the 

theft, but acknowledged the fornication, and sub- 
mitted themselves to the mercy of the Court. 

The jury, after hearing evidence, unanimously 
found the prisoners Hamilton and Jameson, guilty 
of stealing the sheets and shirts, and acquitted the 
prisoner Little of the same. They also unanimously 
found the prisoners Little and Jameson guilty of for- 
nication. The Court sentenced Jean Hamilton to be 
scourged for theft from the Castlehill to the Nether- 
bow, and then to be put into the Correction-house 

t Records of Jastlciary, October 16, 1652; June 24, 1653. 
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till farther orders; and ordained Little and Jameson 1655 
for fornication itistabtly to pay £4ti ^eots^ and in 
case of refusal to be kept prisoners for eight days^ 
and fed on bread and small drinkj and next market 
day to stand an hour bare-headed on the pillory; the 
prisoner Little then to be set at liberty, but Jameson 
fox the theft to be put in the Correctxon-house. 



T^z 
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Thomas Aikenhead for denying the Trinity^ and the 
authority of the Scriptures^ and for maintaining the 
Eternity of the World. 

1696 X HE pious Charles II. being restored to the throne 
^"^^ of his ancestors, he and his upright '^ administration 
set themselves about the great works of religion and 
morality. 

A Parliament worthy of such a King and such a 
ministry having accordingly, in contradiction to, and 
contempt of, the principles of a great body of the 
people, vested the King with a power of establishing 
any form of Church government he chose,t it pro- 
ceeded next to enact statutes against Sabbath-break- 
ing, swearing, drinking, and other profanities and 
immoralities* These pious laws being made, another 
immediately followed, annexing the pain of death 
to the railing against God, or any pf the persons of 
the Trinity, or denying them, and obstinately per- 
sisting therein. 

I have hitherto discovered but three prosecutions 

* See an instance of the recorded perjuries of the great officers 
of state to rob a man of his life; Arnot^s History of Edinburgh, 
p. 149. 

:j: Charles II. pari. !• sess. 1. acts 16, 18, 19, 21. 
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fpr the crime of blasphemy. The first was that of a 1696 
woman who was tried before the Circuit Court of ^'^'^'^ 
Justiciary at Dumfries, A. D. 1671. But, as the re* 
cords of the Circuit Courts previous to this century 
are lost, all I can say of the matter is, that the act * 
of blasphemy charged against the prisoner was her 
drinking the Devil's health, that the Court did not 
find it relevant to infer the crime of blasphemy, but 
fined the woman in the sum of 590 merks for the 
oflFence. The second prosecution was against Franc- 
ois Borthwick. 

Francis Borthwick, second soA to James Borth* 
wick of Harelaw, was served with a criminal indict- 
ment for blasphemy, at the instance of his Majesty ^s 
Advocate, and of James Cockburne in Dudingstone, 
informer against him. As he did not choose to run 
the risk of a trial, sentence of outlawry was pro- 
nounced against him for his contempt and disobedi- 
ence. It set forth, That he had been often cited to 
appear that day before the Court of Justiciary to an- 
swer to a charge of blasphemy: that he was born of 
Christian parents, baptised and educated in the 
-^ Christian Church, and continued in the profession 
of Christianity, and in communion of the Christian 
Catholic Church till the fourteenth year of his age: 
that he then went abroad to follow the business of z^ 

♦ Mackenzie's Criminal Trials, lit. 6. J ult. Our Sqandm-. 
vlan ancestors ^sed to pour forth immoderate libations to th.^ 
health of their gods; hence, when the Pagan religion yielded to 
the doctrines of the Gospel, in Germany, and several northern 
nations, the Church found it convenient to indulge the people 
with a bumper to the health of our Saviour, the apostles, an4 
ifee saintj Maljet's Northern Antiquiiies, vol. 1. p. 137* 
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1696 merchant, and was seduced to a shameful apostacy 
^ from ' the most holy faith, and to profess himself 
openly to he a Jew^ and that he was circumdsed: 
that Upon his return to Scotland, he at Edinburgh, 
and the neighbourhood thereof, did rail against our 
Lord and Saviour Jesus Christ,* denying him to be 
God, and affirming him to be mere man ai^d. a false 
prophet, and outrageously reviling him by such other 
blasphemies as were not fit to be uttered; renounc- 
ing and cursing the holy sacrament of his baptism, 
and imprecating vengeance upon himself if ever he 
should return to (tie Christian religion. If the ac* 
cused was truly mad enough to undergo circumci- 
sipn, he was at least not so mad as to appear before 
the Court of Justiciary; aod sentence ^f outlawry 
wj^s therefore pronounced against him. The last 
trial for blasphemy was that of Thomas Aikenhead. 
Thomas Aikenhead appears to have been about 
twenty years of age; his fatherf, who had been a 
.surgeon iii Edinburgh, was dead. Sir James Stew* 
Vt, his Majesty's Advocate, by special order of the 
Privy Council, served him with a criminal indict- 
ment| before the Court of Justiciary for blasphemy. 

* Records of Justiciary, June 15th, 1681, 
t I have discovered an anecdote concerning the prisoner*s 
father. He was cited before the Privy Council on the gOth April, 
1682, for selling amorous and provpcatiye drugs^ by which it 
was alledged that a woman would have lost her life, had not oi^e 
Dr. Irvine given her an antidote. The Privy Council referred the 
case to the College of Physicians, and the C^oljege sagaciously 
reported tJiat it tvas unsafe to use ^uch medicines^ mfhouf Jir^ 
taking their advice; Fountainhajl, vol. I. p. 183. * 

X Records of Justiciary, Decemba: 23,^ \6^ 
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The libel sets forth, that blasphemy ag^unst God, or 1696 
any of the persons of the blessed Trinity, or against ^^^^ 
(be hofy scriptures^ or our hofy retigioni is a crime 
of the highest nature, and severely punishable by th^ 
laws of God, by those of this and eyery well gov* 
(grned realm, and particularly by acts of parliament, 
Charl^ II. park 1. sess, 1. chap. Si.} and by William, 
parliament A. D. 1696, sess. 5. c. 11. 

That iXQtwiihstanding, the prisoner had repeated** 
ly maintained, in conversation, that theology was a 
rhapsody of. ill invented nonsense, patched up part* 
ly of the moral doctrines of philosophers, and part« 
\y of poetical fictions ^nd extravagant chimeras; that 
ke ridiculed the hoty scriptures, calling the Old Tes* 
tament Ezra's fables, in pro&ne allusion to Esiop^s 
Fables: that he railed on Christ, sa^ying, he had 
learned magic in Egypt, which enal^iled him to per- 
form those pranks whict^ were called miracles: that 
lie caUed the New Testament the history of the im-' 
postpr Christ: that he said Moses was the better art* 
ist and the better politician; and he preferred Ma- 
homet to Christ: tfiat the hohf scriptures "were siu§^ 
ed 'with such nuidnesSj nonsense^ and contradklicmj 
that he admired the stupdity qf the world in hang So 
long dehi4ed by them: that he rejected the mystery 
of the Trinity as unworthy of refutation; and scoffed 
at the incarnation of Christ, saying, that a Thean- 
ffiropoSj or God-man, was as great a contradiction 
as a hirco-cervuSj or goat-stag<^ or that a quadrahm 
was a rotundum: that he laughed at the doctrine of 
redemption: tl\at he said the notion of a spirit was 
a contradiction:, that he cursed Christ, andargue^ 
against the being of God, maintaining, that God^ the 
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1696 Worldj and Nature^ are all one thlng\ and that the 
^"^^^ World existed from all eternity: that he said the in- 
ventors of the scriptural doctrines would be damned, 
if there was such a thiv^ as rewards or punishments 
after this life; and that Christianity itself would soon 
be extirpated: that his impiety was so audacious, that, 
as he passed by the Tron Church in a cold night, he 
said to a companion, he could wihh to warm him* 
self in a place Ezra called Hell; and, lastly ^ that he 
often uttered these or the like speeches within the 
last twelvemonth, without provocation, and merely 
from malice against God and Christ. 

The Court found the railing against, or cursing 
any of the persons of the Trinity, relevant to infer 
the pains of death; and the other crimes relevant to 
infer an arbitrary punishment. 

No counsel appeared for the prisoner; nor does it 
seem that one word was urged in his behalf during 
the course of the trial. Four or five witnesses were 
examined; one of them a writer in Edinburgh, the 
rest students at the University, lads from eighteen 
to twenty, or twenty*one years of age. They prov* 
ed most of the articles of the libel, with this ad« 
dition, that the prisoner said he was confident 
Christianity would be utterly extirpated by the year 
ISbO. There was however a material defect in the 
evidence. The article most highly criminal, viz. 
the railing against God, and cursing our Saviour, 
was not proved at all, but was an inference drawn 
by the jury from the prisoner's cursing Ezra, and 
saying that the inventors of the scriptural doctrines 
would be damned, if there be such ,a thing as dam* 
nation. 
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The jury* unanimously found the prisoner guilty 1696 
of railing against God, railing at and cursing Christy ^"^^^ 
and of the whole other articles in the libel. This 
verdict the jury, eve?i by the statute j were not warrant* 
ed to pronounce.'^^The railing against God, and 
cursing Christ, ought to have been facts directly 
proved, and not inferences drawn from cursing the 
inventors of scriptural doctrines; and as for denying 
any of the persons of the Holy Trinity, it was not 
the dental, but obstinately persisting therein, which 
by the statute subjected the offender to a capital 
punishment. 

Besides these defences, had the Court been en- 
dued with the humanity to appoint counsel for the 
prisoner, it would undoubtedly have been pled for 
him, that these were rash words, drawn from him 
in the heat of controversy, which by no means co« 
indded with his serious notions; .and that he hearti- 
ly repented of the warmth which betrayed him into 
expressions so dissonant from his own sentiments, 
and so offensive to the feelings of others. Had these 
defences been offered for him, the jury could not, 
without being guilty of perjury, have convicted him 



* The following men composed the jury: James Boudenlate 
barllie of Edinburgh, George Clerk (chancellor, u e. foreman of 
the jury) late baiUie there, Michael Allan, late dean-of-guild, 
Charles Chartres, late baillie, Robert Forester, late kirk-treasurer^ 
Adam Brown, (clerk) hte baillie, Alexander Thomson, late dea- 
coft-convenor, Jerom Robertson, pertmgtnaker, James Maclorg, 
late dean-of.guild, Patrick Thomson, late treasurer, William 
Fattoune, late baillie, Robert Elphinstoune of Lossness, George 
Mossman, stationer, George FuUertoun. Five person summoned 
on the jury refused to attend, and were fined 100 merks each. 
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16^^ of oktmatefy persisting to d^ ihB Tr{ni% #Mch 
the sCAtute required* 

The Verdict waa retiirned, Ind ^ehteiite (^rbdOiliie^ 
ed against the prisoner on Christmas EV6j ^ To ^S 

* takeA td the OalloiKr-lee on f be eighth tif hnhhrff 
^ betWten th« houit of two add fobr ii! thd vdtit^ 
^ toOD^ and to be hanged; hid body M be bufted H 
< the fdot of th« gallows^ ahd his ilidVe'atile i9iit€ f d 

* be forfeited.'i*«Mercy OraS afeleep*,- as will jti jtlsticg 
snd Science^ $D tb^ df ealdAll ^htdilde Was ^t^cUt^At 

♦ Two men were found guilty of house-breaking' irid i^dtibkkfi 
attended with very aggtavJKmg; ct7cumstafices» sohie days hUtore 
the prisoner. They were indulged in four weeks loftger tbm 
him as to day of execution. Records of Justiciary, December 2% 
i6§6, Jacnuify 4; I€^. 
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OF OTHER CRIMES AGAINST RELI- 
GION AND THE STATIC 



Trial of John OgilviCj Jesuit^ for saying of Mass^ 
acknowledging tJie Pope to be Judge in Controvert 
sies of religion^ and declining to answer certain 
Questions put by his Mqjesty's Commissioners ^ coju 
ceming the Pope*s potter to exconmiwiicate Kings j 
the murder of a King excommunicated and deposr 
ed by the Pope^ and a Subject^s being absolved 
fr(ym the allegiance due to such a King. 

John OGILVIE, a JesuU, was tried before the 16 15 
Magistrates of Glasgow; judges specially appointed ^^^^^ 
for the trial by the Lords of Privy CounciL* He 
was a priest equally devoid of the hypocrisy which 
characterises the most infamous, and the liberality 
which adorns the most enlightened of the clerical 
order. He possessed a considerable share of acumen 
ingemi; but his strong and dear intellect was strange- 
:\y warped with bigotry. 

The prisoner was bom in the north of Scotland. 

^ A trqe relation of the proceedings against John OgUviey $i 
Jesoity &c. Edinburgh, printed by Andro Han, A. D, IQX^-^^ 
This account diiFers little in point of fact from that published at 
Douay, the same year, from a manuscript written by the prison. 
cr, and continued by his fellow captives; except that the one, 
perhaps, suppresses, and the otlierjnay exaggerate bis ttifferings. 

3A 
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1615 He had been out of th^ kingdom for upwards of twen- 
^"""^ ty years, and had returned in the month of June pre- 
ceding his trial. The public offence which he gave 
by the statutoty crimes of saying mass, and of en- 
deavouring to make converts to the Catholic religion, 
was aggravated by intemperate expressions of religi- 
ous zeal; and as the prisoner had been lately in £ng- ' 
land, hb indiscreet language, joined to the recent 
conspiracy of the gun powder treason, and the gen- 
eral odium which Papists laboured under, aflforded 
a pretext to the abettors of kingly tyranny and of 
reformed zeal to insinuate, that the prisoner might 
be embarked in some desperate enterprise. 

Many priests had, of late, smarted uiider the rod 
of justice}* but the crown of martyrdom was reserv- 
ed for the prisoner. William Murdoch, in particu- 
lar, for the crime of saying mass^ had been sentenced 
to stand on the piUory, at Edinburgh, two hours, in 
his pontifical robes; then a fire to be kindled, and 
his robes and instruments of worship to be burned; 
and the priest to be transported and banished his Ma- 
jesty's whole dominions for life, never to return un- 
der pain of death. 

The prboner was apprehended by order of the 
Archbishop of Glasgow, (for in that city he chiefly 
sculked) on the 4th of October, 1614, and was next 
day examined before his Grace and the Bishop of 
Argyle, and six other persons of note. He was re- 
tjuired to take an oath, that he should tell nothing 
but the truth, in so far as should be demanded of 
him. He replied, that he would take it, wich an 
exception to any articles that should affect his own 

' * Records of Justiciary, 25Lh September, 1607. 
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filie and fortune, or tend to criminate others/ Be- 161^ 
ing answered^that every question which could befpro- 
posed to him, must concern some of these articles. 
He took the oath, with this reservation, that, when 
he found a question impertinent, he would either say 
nothing, or declare simply, that lie would not telU 
He was interrogated accordingly; but nothing mate* 
rial could be drawn from him: for, whatever indis* 
cretions escaped him, he resisted with a fortitude 
which does him infinite honour, every menace with 
which his inquisitors endeavoured to extort from him 
a discovery of the persons who had incufred a penaU 
ty by harbouring him. He was remanded to prison, 
and loaded with heavy irons. 

He was afterwards brought to Edinburgh, and ex« 
amined afresh before a hew set of commissioners; 
but, as either his innocence, or his caution, screened 
him from a declaration of 2, criminal tendency, he 
was threatened with the torture; and he declared his 
rea^ess to suffer whatever torments they should be 
pleased to inflict. But some person whom (I sup- 
pose) long practice had taught to tread with caution' 
the paths of iniquity, advised, that instead of assai!* 
ing the prisoner with acute torments, they should 
keep him for some nights without sleep, as being the 
surest means, if not of staggering his resolution, ac 
least of undermining his judgement. This liappy 
device was followed to such an extent, that accord- 
ing to the prisoner's account,* he was kept from sleep 
for eight days and nine whole nights^ by the thrust*' 

♦ Relatio Incarcerationis et Martyrii P. Joannis Ogilbei, &c, 
&c. Duaci, typis viduae Ifaurentii Kellami sub sigrio Agni f as^- 
chalis, I6i5t 
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1913 iog of needles and pins into his flesh; which had such 
an effect upon him, that he hardly knew v^hat he 
either said or did, and often could not recollect so 
much as what town he was in. He relaxed so far as 
to name some of the persons who harboured him; 
and the commissioners flattered themselves he would 
become sufficiently pliable. In the mean time,upoa 
the approach of the Christmas holidays, the Arch** 
bishop of Glasgow returned to bis diocese, and took 
bb prisoner "along with him, lodged him in his house, 
and entertained him well.* In the beginning of 
January, ncfW commissioners were appointed to take 
the prisoner's opinion on certain special interrogator 
ries propounded by his Majesty. To th^se he an« 
swered in substance, declaring, * That he thought 
^ the Pope had a right of jurisdiction over the King 
^ in spiritual afiairs; but that the prisoner was not 

* bound to declare his opinion as to temporal, except 

* to the Pope, or those authorised by him; that the 

* Pope had authority to excommunicate the ^ing, or 

* any person who had been initiated into Christianity 
^ by baptism; that, as to the Pope's haying a right tq 

< depose an excommunicated Prince, or to absolve 
*bis subjects from their allegiance^ or whether it 

< were lawful to kill such a pnnce, he was not bound 
^ to declare his opinion^'^^^As if this declaration was 
|iot sufficiently di^sting to the dainty palate qf 
the British Solomon, the prisoner volunteered in 
gdding, that he condemned the oaths of supremacy 
and allegiance, as put in England, insisted that this 
ibould be inserted as part of his declaration, and sub^^ 
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scribed the whole, ^ Johannes Ogilwus, SociektHs t6i5^ 
« Jesu: ^^^ 

Nothing more was wanting to accomplish his de* 
struction« The virtuous and learned 3ir Thomas 
More had fallen a sacrifice about eighty yean befbre^ 
to % capridous tyrant, by saying, that a question re- 
lating to the supremacy was like a two-edged sword; 
if one answered the one way, it confounded the soul; 
if the other, it destroyed the body. The prisoner 
. went much further; he vehemently persisted in has 
declaration, notwithstanding the endeavours of the 
King's commisaoners to prevail on him to soften it; 
and an order from his Majesty to the Lords of the 
Privy Council was recnved, commanding them to 
bring him to trial. 

He was accordingly indicted upon three statutes, 
-vis. James I. Pari. S. chap. 48.; James VL FxrL 8. 
C 1129. and Pari. ]8« c i. But although the indict^ 
ment set forth, with manifest falsdiood, that the first 
of these acts was guarded with the pains of treason; 
^d, although the last of them contains tJte unparatteh 
ed absurdi^ qf * anmilUng and rescinding every thing 
• done^ or hereafter to be done^ in prgudice qfth^ royal 
^ prerogative f in any tifne bygone or to come;* yet nei- 
ther of them could h^ve served to condemn the pri- 
soner, they being declaratory,{but not penal acts; for, 
although they dedared the King's power in all cases, 
and over all persons, they had no penal sanction 
whatever annexed to the breach. The statute James 
VL Pari. 8. c. 129* was not so favourable for the 
prisoner. It confirms the royal power over all per- 
sons, and in all cases, spiritual and temporal; and 
l^lares the Kioj^ sm J }i^ Privy Gouool to be com? 
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^^^^ petent judges to all persons, in all matters, * concern- 
^ ing which they should be apprehended, or charged 
^ to answer such things as should be inquired of 
^ them. And that none, apprehended or charged to 
^ that effect should decline the authority of the King 
* or his Council under pain of treason.' This statute, 
broad as it is, could not have a&cted the prisoner's 
life, had not a false construction been put upon it; 
by comprehending under it not only those who, 
when called before the King and Council, declined 
their jurtsdicUon^ hut also those wJio declined to answer 
every impertinent or insiduous question tfmt possiblj/ 
might have involved themsehes in ffie acknowledgement 
of a capital crime. This construction the King's 
Counsel does indeed put upon the statute, in the 
course of this trial. I apprehend that the words of 
the act, which, it must be confessed, are obscure ' 
and ambiguous, do not warrant it. If they do, I 
have only to observe, that to oblige a person to an^ 
swer^ under pain of deaths to an interrogatory which 
Tfuxy affect his own lifCy is, perhaps, the greatest pitch 
of tyranny and iniquity that any legislative body 
ever attained. 

The indictment proceeds to charge, that, notwith- 
standing these statutes, the prisoner had renounced 
his natural allegiance, and had endeavoured, by con- 
ferences, enticements, mass-sayings and other crafty 
means, not only to corrupt his Majesty's subjects in 
religion, but also to pervert them from their duty to 
their Prince, till he had been dbcovered and appre- 
hended by the Archbishop of Glasgow.-— His dedar* 
ation of the 18th of January is then founded on; and 
jnany big sounding words follow, ' That the priscMier 
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* was guilty of most damnable high treason^ in not an- 1615 

* swering, acknowledging/ &a &c. Towards the ^""^"^^ 
conclusion, the libel sets forth his Majesty's great 
reluctance to apply the severities of the law to the 
sayers and hearers of mass, and his gentleness to- 
wards such offenders, in only punishing them by 
imprisonment and banishment, of which the pri- 
soner had experience in the fate of his own accom- 
plices; but that he, by the three last articles in /us de^ 
clarationf showed a professed purpose to effect the 
destruction of his Majesty's person and government; 

by all which, he had committed heinous and unpar- 
donable treason. 

The Archbishop of Glasgow, James Marquiss of 
Hamilton, Robert Earl of Lothian, William Lord 
Sanquhar, John Lord Fleming, Robert Lord Boyd, 
and Sir Walter Stewart, were assessors to the Court; 
and Sir George Elphingstone of Bly theswood was the 
chancellor of a very respectable jury. The indict- 
men, the statutes, and the prisoner's declaration, 
being read over, the Advocate-depute addressed him 
in a speech, telling him, that he was not prosecuted 
for saying mass, nor for seducing the people to Pop- 
cry, norjbr any thing that concerned his conscience^ 
but for declining the King's authority, and main- 
taining treasonable opinions, as, ^ the statutes libelled 

* on made it treason not to answer tlie King or his 

* council in any matter which should be demanded,** 

* It IS somewhat remarkable that the son or grandson of Ed- 

monston of Dnntreath, one of the jurymen who convicted the 

prisoner, was fined by the Privy Council in 9000 merks, ^br re* 

Junng, to answer upon oath, imhether he had harboured one FofTm 

ester ^ a JUld p-eacher^ %ioh4 ims under sentence of banishment^ &c; 
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1615 X'his etmscientious harangue being finished^ the 
prisoner was allowed to state objections, if he had 
any^ why the persons named should not pass upon 
his jury. To this he made answer, that ^ the jury- 
^ men were either friends to his cause, or enemies; 

* if enemies^ (hey could not be admitted upon his trial} 

* ifJriendSy they sliould stand prisoners at the bar 

* with him.* This ridiculous objection being over* 
ruled, and the indictment, the statutes, and the 
prisoner's signed declaration upon the interrogate* 
ries propounded by the King, being again read over, 
the prisoner, who had no counsel, was desired to 
say what he could in his own behalf. This the un- 
happy man performed to a title, in a speech replete 
with imprudence, extravagance, and bigotry, de- 
claring, * that he repented of nothing but not hav- 
^ ing been busy enough in making converts; and 

* that if all the hairs in his head were priests they 

* should all come into the kingdom.' The Arch- 
bishop then addressed the jury; and the King's coun- 
sel finished the whole, by protesting for an assize of 
wilful error if they should acquit the prisoner. 

The prisoner was served with his indictment in the 
last week, and was brought to trial on the last day 
of February. The jury being inclosed, returned to 
the Court, which continued sitting, a speedy and 
unanimous verdict, finding the prisoner guilty of 
the whole treasons libelled. He was sentenced to be 
taken immediately from the Court to tfie place qf ex^ 

June SO, 1681.; Foontainhairs Decisions, p« 14'5« Now, refot* 
iog to answer upon oath was the only ciiaae which ws» proved 
against the priioner QgUvie, 
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ecoAofij and there to he hanged and quartered. He 1615 
then cried out, * God have mercy upon me! If there ""^^^ 
* * be here any hidden Catholics^ let them pray for 
* mej but the prayers of heretics I will not have/ 

After a short interval allowed for penitence and 
prayer, (perhaps also for erecting the scaffold) he 
was hanged that same afternoon^ but the quarter-^ 
ing was dispensed with. 






A few months after, William Sinclair, advocate, 
Robert Wilkie, brewer, and Rol^irt Cruikshanks, 
stabler in Edinburgh, were tried before the Court of 
Justiciary for resetting,* that is, giving meat and 
lodging to the above John Ogilvie and another Je« 
suit priest. They were convicted; and by express 
warrant of hb Majesty were sentenced to be hanged; 
but by a posterior warrant the sentence was changed, 
into perpetual banishment. 



Mr. John Wallace for saying of Mass, being habit 
aTid repute a Popish Priest, and refusing to take 
the Formula, 

JL HE penal laws against Papists had amounted to a 17M 
inpst sanguinary pitch of persecution; but, as in ^-"^"^ 
most cases where the punishment bears no propor- 
tion to the offence, the humanity of mankind is un-* 
willing to furnish the public prosecutor with evi' 

♦ Records of Justiciary, July 14, August IS, and 30, 1615. 

SB 
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J^ dence/ so, in the crime of Popery^ the state had to 
enact a law for ascertaining a proof of the offence. 
By this law it was declared, that any person who 
was habit and repute,* that is, generally holden and 
deemed to be a Popish Priest, and who should re- 
fuse to take a formula therein prescribed, should be 
banished for life, never to return under pain of 
death. By the same law, the being found in a 
chapel where there were altar and mass-book, &c. 
subjected the person so found to perpetual banish- 
ment. Papists, or those refusing to take the for- 
mula, by this statute, are likewise declared incapa- 
ble of ail succession whatever; the same to devolve 
upon the nea:t Protestant heir* And those who apos' 
iize from * tlie true Protestant religion^ by profess- 
ing the Popish, are also declared to forfeit their 
whole heritable estate to their next Protestant 
heir. 

Upon this law Mr. Wallace was indicted.f It was 
charged against him, that the magistrates;^ of the 
Canongate, a suburb of Edinburgh, had sent a parcel 
of soldiers into the /louse qfEUzabeUi, Dztc/iess Dow^ 
ager qf Gordon on the 29th of April last, which, by 
the bye, was a ;iunday; that the sokliers there ap- 
prehended the prisoner when he was about to say 
mass; and that he refused to take the formula when 
tendered to hini. He and his surety had granted a 
bail-bond of a thousand m^rks Scots to stand trial; 

♦ William, parliament 1st, sess. 8. c. 3. A. D. 1700. 
+ Records of Justiciary, August 28, 1722. 
X These magistrates were entitled to a reward of 500 merks 
Scots for seising a priest* 
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but, as he failed to appear, the bail-bond was forfeit- 1722 
ed,* and sentence of outlawry was pronounced a- 
gainst him* 

It aggravates not a little that contempt, mixed 
with horror, which ought to be entertained of cer- 
tain parts of our penal law, that by the unrepealed 
statute upon which the prisoner was condemned, no 
parent can put his child to an eminent master in rid^ 
ing, fencing, music, French, or Italian, (for such are 
mostly Papists) but he must incur a penalty of 500 
merks for each offence, which * may be pursued for 

* In/ any Protestant subject, and upon conviction shall 

* pertain to the pursuer for his reward.** What 
heightens the absurdity is, that one of those mas^ 
ters thus forbidden by statute to teach, has a rot/al 
bounty of j|?200 a year for teaching.-^The trumpet 
of sedition and fanaticism, blown by the foul breath 
of ignorstfipe agaipst the repeals of those penal laws; 
the dismal consequences of the blast; the guilt which 
those ^2/772/7^/er^ incurred; and the disgrace which 
they have brought upon this country, will not be 
purified by many lustrums of liberal science. I shall 
make no farther commentary upon this statute, and 
this prosecution, but th^t it sliould teach a little 
moderation of language to that c}ass of people which 
upon every occasion launches forth its undistinguish- 
ing applause, upon the principles of liberty which 
Sowed from the glorious Revolution; aiid the prin^ 
ciples ot toleration, so congenial to the meek spirit 
of the Reformed Religion, 

♦ So late as April 25>.'i755i, Alexander McDonald, a Popish 
priest, b^ the toay qfjavaur and clemency, was banished ScotlaicJ 
(o( (ife, bavin^ refuaed to ta}ce the fpr^uil^. 
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Sir James Ker for celebrating clandesHne and ir^ 
regular marriage. 

31^^. ^^^ James Kbr in Old Roxburgh was deposed from 
the office of a clergyman on account of misbehaviour, 
in November, 1583, and uas excommunicated on 
the 26th of May after.* He continued notwithstand- 
ing to celebrate marriage and the sacrament of bap* 
tism. For these offences he was tried on the 18th 
of June, 1590, on an indictment, ^ for lying under 
^ the horrible sentence of excommunication, separ- 
^ ate from the suffrage and prayer of the Sark, and 
^ merit of the blood of Christ, to the damnation (^ 

* kis sozU^ amtinuaUy from the 26th day qf March^ 
^ 1584: that although he, for misbehaviour, had 

< been deprived of the clerical function in the month 

* of November, 1583, he continued notwithstanding 

< to abuse the sacraments, by marrying\ sundry per^ 

< sons^ and baptising qf children/ 
The prisoner came in the King's wiUy i. e. sub- 

mitted to his Majesty's pleasure, which the King's 
Advocate declared to be, that the prisoner should 
stand two hours at the Cross with a paper in his hat 
denoting his crime} and that he should not commit 



# Records of Jasticwy^ June 18» iS90. 
f The Advocate was here a little out in his divimty. It is 
a^n apt illustration of the nicety of the dispute between the Rom- 
ish and Reforrried Churches coacerning the number of the sacn^- 
ments, and of the iniquity of annexing rigorous punishment to 
|i difference of religious opinion* that the King*s^ Advocate, in a 
criminal libel, should fall into the mistake of stating the celebr^ 
tiou of irrej;ular ma^iage a$ ^ *b^se of a sacramenj^ . , . 
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the like transgression again under pun of death. — 1590 
Let us compare this sentence with that which was 
pronounced in the following trial, in a more en- 
lightened age, and under a more free government. 



John Connocfiar Jbr celebrating clandestine and ir^ 
regular marriage. 

John Connochar was a nonjuring clergyman of 1755 
the Episcopal Church of Scotland. His residence in ^-^^^ 
a wild district of the Highlands, where there was 
not within many miles a man of his knowledge and 
learning, gave him adegree of consequence to which 
his irreproachable morals and unaflSeaed piety added 
singular importance: but his virtues were poisoned 
by his attachment to an unfortunate family; and 
the eminence of his situation and character, which 
in better times would have commanded felicity, 
served only to attract the fire of political vengeance. 
He was marked out as a victim whose ruin was to 
confound the remains of a vanquished party. 

The gentry in the North of Scotland professed 
almost universally the Episcopal or Popish religion; 
and meeting-houses were tolerated where public 
worship was performed according to the liturgy 
of the Church of England. But, on the extinction 
of the rebellion 1745, Government thought proper 
to make an indirect acknowledgement of the King's 
title to the throne, in the most solemn addresses to 
God, an indispensible part of the formula. It com« 
manded all Episcopal clergymen, at every time they 
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1755 celebrated public worship* before more than five 
^•^^^ person, to pray for the King and royal family by 
name. As the gentlemen in that part of Scotland, 
^ for the mo8t part, were attached to the house of 
Stuart, the act met with no other obedience than by 
many peoples absenting themselves entirely from 
Church. Still however many devout persons per- 
formed a duty which they thought acceptable to 
God, at the risk of incurring the vengeance of their 
temporal sovereign. Various prosecutions were ac- 
cordingly instituted for this offence; and of these, 
the most remarkable was that against the prisoner. 

At the distance of nine years after the extinction 
of the rebellion, he was apprehended in his own 
house by a party of soldiers, on a day, (30th of Ja- 
nuary) upon which it was to be expected that he and 
his hearers would be engaged in their forbidden wor- 
ship.! The warrant for his commitment proceeded 
upon a petition from his Majesty's Advocate to the 
Lords pf Justiciary, setting forth, that Mr. Conno- 
char without having letters of orders in terms of 
law, and without having taken the oaths to govem-r 
ment, had presumed to officiate as a minister, by 
praying and preaching, and administering the sacra- 
ments; also, that his sermons were calculated to sow 
sedition, and to excite disaffection. 

The prisoner having applied to the Lord Justice 
Clerk to be admitted to bail, his request was grant* 
ed: but, in the mean time, he was detained in vir- 
tue of a new warrant of the Court of Justiciary, pro* 

• George II. an. 19; cap. 38. 
f Janaarj 80cb| 175^. Scou Magaijoe, vol 17. p. 2017. . 
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ceeding tipon a new petition from the! Lord Advo* 1755 
cate, setting forth, that be^des the . offences for 
which the prisoner was at first incarcerated, he was 
also to be tried on the statute of Charles IL ag^nsl 
celebrating clandestine or irregular marriage.— It 
must be observed, that, by the former of these acts, 
the prisoner for the first offence could only be sub^* 
jected to six months imprisonment, but by the latter 
he might be condemned to perpetual banishment. 

A fresh bail-bond being offered, the prisoner was 
released on the 27th of February; and, on the lOtb 
of April, he was brought to trial before the Circuit 
Court of Justiciary at Inverary: a district, where the 
attachments of the people, and the fate of Stewart 
of Aucharn, who was capitally cc»ivicted some time 
preceding, left no reason to dread that the jury 
would make any great stretch to acquit the prisoner* 
He was charged with two offences; the celebrating 
of marriage without being lawfully authorised by 
the establbhed Church of Scotland, or by any other 
legal authority; and celebrating of it in a clandestine 
and disorderly way, contrary to act Charles IL Par» 
Sess. 1. c. 84. 

It was pled for the prisoner, that the statute li* 
belled on * had been established directly with a view 
to support Episcopacy against sectaries; therefore, to 
turn it as an engine of destruction against that reli- 
gion which it was meant to protect, was totally to 
invert its purpo$e:^~That all the acts xn fsivour of 
Episcopacy had been abolished by WiUiam and Mary, 

\ ... • • 

• Records of Western Circuit Court of Justiciar T^^JJ^jgg^ lO, '^ 

17^5. Scot! Magazine, voL 17. {».: ?0^^«V'** 
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1755 IhcA. 1. SesB. 1. c. 5. That it behoved Episcopaqr 
^ either to be the established religion or not. If it was 
the established religion, the Priest could not be con- 
demned as unqualified to celebrate marriage. If it 
was not the established religion, it must be ranked 
among the sects of nonconformity; and even in that 
case, the clergyman was equally safe; for all laws 
against nonconformists were repealed by act 1690^ 
c. 27*~This construction of the statutes was con* 
finned by the universal sense of the nation; for, 
although thousands of marriages had been cele* 
brated, not only by Episcopal dergymen, but by 
dissenters of all sorts, no prosecution had ever been 
brought on this branch of the statute alone: nay, so 
little was our law scrupulous as to a clergyman, the 
celebrator of a marriage being ordained by the e* 
stablished church, that a valid marriage might be 
pronounced by any dvil magistrate: indeed, the 
ceremony of marriage is totally unessential to its 
validity. 

As to the SQCond offisnce charged against him, the 
celebration of marriage, in a clandestine and disot* 
derly way, it wa^ proved on behalf of the prisoner, 
chat the parish-church in which he lived, as well as 
the neztparish, had been forsome time vacant; so that 
in the district where he lived, there was no clergy* 
man but himself^ in a space of twenty miles: that he 
had been scrupulously anxious to celebrate marriage 
in the most r^ular manner, both as to the essential 
and ceremonial parts of the contract: that when, by 
the want of public worship in the parish-church, the 
cerenumial part, viz. the publication of the banns, 
coul^ not be performed, he made the beadle pro* 
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claim them before witnesses at the church-door; and, 1755 
as to the essential^ he instructed, that when he celc- 
brated marriage, it was always with the consent of 
the friends of both parties. Nay, that he had re- 
iused to celebrate a marriage in a clandestine man- 
ner, although ten guineas bad been offered as an in- 
ducement. 

Notwithstanding these arguments, the Court found 
the first, as well as the second article of the indict- 
ment, relevant to infer the pains of law. 

The counsel for the prisoner reminded the jury, 
that notwithstanding the interlocutor of the Court, 
they were entitled, if they thought proper, to acquit 
the prisoner of both charges. But lest the fountain 
of justice should purify the stream of political ven- 
geance, it was observed from the bench, that the 
jury could have no room for doubt; and tJiat no/njur^ 
ing Episcopal clergymen qf the pmonen^s activittfj 
W€re dangerous to the present happy establishment. 
The jury^found the prisoner guilty; but, in respect 
of certain alleviating circumstances, recommended 
him to m*i?cy.— He was condemned to perpetual 
banishment, never to return under pain of death. 



»C 
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Mr. Daniel Taylor ^ and twenty-four other Preachers 
ffthe Episcopal Communion in Edinburgh^ Mr. Ar^ 
ihur Milkry Preacher in Leith^ and Mr. Robert 
€olty and Mr. James Hunter , Musselburgh^ for 
Preaching to an Episcopal Congregation^ mthout 
Jjetters of Orders from a Protestant Bish(^; and 
"WiHiout Praying for King George by name. 

1716 His Majesty wrote a letter* to the Lords of Justi- 
^•-^^^Sary on the 1 2th of May, 1716, setting forth, that 
he understood there were meethsg^houses in Edin- 
burgh, and other parts of Scotland, where divine 
service was performed vdthout praying for the King 
and Royal FamSy; and requiring their Lordships t 
^ to give strict orders for shutting up all such meet- 
' ing houses,' and for proceeding against o£fenders 
in timef coming. 

The Lords Sent an answer to Mr. Secretary Stan^ 
hope, representing their alacrity in ordering prose- 
cutions agunst such offenders; but, as to shutting 
vp such meeting-houses, they observed, ^ We are 
* bumUy of opinion, that our forms do not allow 
^ such summary procedure till after trial and convic- 
^ tion by due course of law.' Even then, their Lord- 
ships suspected they were authorised only to exact 
the penalties prescribed by law; but not to shut up 
the meeting-houses. The Lords, at the same time, 

* The letter is subscribed < Gkokgb R.' and countersigned \>j 
Mr. Secretary Stanhope. 

f Records of Justiciary, May 18, and 21. June 11» 18, and 
28. December 31, 1716; February 13. June 19, 1717. 
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ordered the Crown lawyers, with all diligence, to I'l^t 
prepare indictments against all Episcopal ministers ^^"^^ 
guilty of this offence. 

The prisoners were accordingly served with an in« 
dictment, setting forth, that a statute of Queen Anne 
was enacted for preventing disturbance to those of 
the Episcopal communion in Scotland: that this sta- 
tute specially provided, that no person should pre* 
sume to officiate as a pastor in such congregation, 
without having previously lodged with the justi^^ 
of peace letters of orders from a Protestant Bishop; 
and without also praying in express words, some 
time during the service, for ' her most sacred M<fr 
^jesty Queep. Arme^ and tfie most excellent Princess &o^ 

* phia^ Electress and Duchess Doxvager of Hanover^ 
^ while Uvmg:^^ Tb!t notwithstanding the demise of 
the late Queen, these clauses remained perpetual con- 
ditions; and that by an order of the Regency, Aug-i 
ust 1st, 1714, the clergy were required to pray in 
express words for his most sacred ^ Majesty King 

* George:' that nevertheless the prisoners had pre-r 
sumed to celebrate the Episcopal worship without 
letters of orders, which was contrary to the estabUah-» 
ment of the Church of Scotland, as settled by act of 
Parliament, and ratified by the Union; and thafi 
they had also neglected to pray for King George: 
for which transgressions the prisoners ought to be 
punished in terms of the act. 

Informations were lodged for both parties; but, 
as the arguments for the prisopers were pver-ruled, 
most of them to save trouble to the Court copfessecj 

♦ Statute lOtli Anne, cap. 7. 
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ni6 both charges. The whole of the prisoners except 
^^"^^ one who had produced letters of orders jr(m an ex^ 
auctorated^ Scottish Bishop^ were debarred from 
preaching till they .should produce letters of orders 
in teriKis of the act; and twenty-one of them were 
fined ^20 Sterling each, half to the informer, and 
half to the poor of the parish; a sentence palpably il- 
legal; for, as this pepal statute annexed the penalty 
of £^0 to the not praying Jbr Queen Arme^ while 
Uving\ it was repugnant to every rule of law, to e- 
very principle of liberty, to extend the penalty to 
the not praying ^/&r JSTen^ George after she was dead^ 
As tie Court had omitted to grant letters of horn* 
ing, t his Majesty's Advocate, about siximonths af- 
ter, prayed the Court for letters of horning, seeing 
no informer would apply; and they were granted ac- 
cordingly for j^lO against each of these person^, ich 
he paid to Ms Lordship as informer. 

About the same time^ a petition was presented to 
the Court by the magistrates of Edinburgh, setting 
forth, that their Lordships, by their sentence of the 
£8th of Junej had commanded all sheri£& and magis- 
trates of boroughs to prevent those clergymen from 
officiating within their districts; that however they 
had now produced their orders, which were registered 

* An objection was stated before the magistrates of Edinburgh, 
tp the letters of orders of Mr. Greenshiels, as granted by an ex* 
auctorated Bishop. The objection was sustained hj the m^igi- 
strateSy and afterwards by the Lords of Session; bat the decree 
was reversed on appeal. Journal of the House of Lords^ March 
1, 1710. 

f A form of the law of Scotland^ necessary for distraining 
the person and goods of a debtor^ 
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as the statute directs; that the Lord Advocate had 1*71^ 
delivered a message to the dia^strates from his Royal 
Highness the Regent, signifying his opinion that 
they had been remiss in executing the sentence of 
Justiciary, and his expectation that they would pay 
more zealous attention to carry it into execution: and 
the magistrates being at a loss how to proceed, in 
respect of the letters of orders being produced, crav- 
ed the directions of the Clourt. Their Lordships re* 
turned an answer to the petition of the ma^strates, 
dark and equivocal as the SybiUihe Oracles, import, 
ing (hat the process was ended; that they could not 
alter their own sentence^ * and the said Lords Iqok- 
^ ed on the said sentence as containing a full warrant 
* for the execution of the same/ — I apprehend that 
the Lords of Justiciary and the magistrates of Edin- 
burgh had reciprocally endeavoured to devolve on 
each other the odium of the people for executing of 
the sentence, or the indignation of the Prince for 
not cjcecuting of it It appears that the shutting up 
of meeting-houses was by no means rigorously en- 
forced; for I find several, of those very clergymen 
within a few months again convicted for the same 
oflFence. Indeed, the criminal records, for some years 
after this, are in a manner engrossed with prosecu- 
tions against Episcopal Nonjurors. 
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1588 W^ITCHCRAFT first made it appearance in our 
criminal code, at a time when the broaching of a 
new set of religious notions excited a passionate de- 
sire for the attainment at extraordinary purity and 
strictness in doctrine and in morals. Shortly before 
the Reformi^tion was established by law, an act was 
passed, annexing a capital punishment to the prac- 
tising of sorcery, or consulting with witches.* From 
the words of this act, which are not a little ambigu- 
ous, there is reason to suspect that the Legislature 
did not believe in sorcery; and that the punishment 
provided by the statute was annexed not to the crime 
of witchcraft, but to the impiety and blasphemy of 
pretending to, or believing in, such supernatural 
powers. 

AUson Pearson. 

Alison Pearson in Byre-hills, Fifeshire,t was con- 
victed of practising sorcery, and of invoking the 
deviU She confessed that she had assodated with the 
Queen of the Fairies for many years4 ^°^ ^^^ ^^^ 
had friends in the Court of Elfland^ who were of 
her own blood. She said that William Simpson, late 
the King's south, was, in the eighth year of his age, 

• Mary, Pari. 9. c. 78. A. D. 1563. 

t Rcc. of Jwt. 18ih May, 1588. 

% Id the original it is Queen of Elfls^cl. 
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carried off by an Egyptun to Egypt, where he re- 158$ 
mained. twelve years; and that this Egyptian was a ^^"^^ 
giant: that the devil appeared to her in the form of 
this William Simpson, who was a great scholar, and 
a doctor of medicine, who cured her diseases: that 
be has appeared to her, accompanied with many men 
and women, who made merry with bagpipes, good 
cheer, and wine: that the good neighbours^ attended, 
and prepared their charms in pans over the fire; that 
the herbs of which they composed their charms, were 
gathered before sunrise; and that with these they 
cured the Bishop of St. Andrews of a fever and flu^if. 
She underwent all the legal forms customary in qises 
of witchcraft, i. e. she was conviaed and condemn- 
ed, strangled and burned* 

Janet Grant and Janet Clark. 

Janet Grant and Janet Clarkf were convicted of 1590 
bewitching several persons to death, of taking away 
the privy members from some folks, and bestowing 
them on others, and of raising the devil. 

John Cvnmnghame. 

It was proved against John Cunninghame, that the 
devil appeared to him in white raiment,| and pro- 
mised, that, if he would become his servant, he 
should never want, and should be revenged of all his 
enemies: that he was carried in an ecstaof to the kirk 

* Good Neighbours was a term for witches. People were afraid 
to speak of them opprobriouslj^ lest they should provoke their 
resentment. 

f Records of Justiciary, 7th August, 1590. 
X Ibid. 26th December, 1590. 
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1590 of Nortli Berwick, where the devil preached to hint, 
^^^^ and many others, bidding them not spare fa do evil, 
but to eat, drink, and be merry; for he should rake 
ihem aUup gloriousfy at Ac Last Dwf: that the devil 
made him do homage, by kissing his ****• That 
he (the prisoner) raised the wind on the King's pass- 
age to Denmarkt that he met with Satan on the 
King's retiim from Denmark; and Satan promised to 
raise a mist, by which his Majesty should be thrown 
up(Hi the coast af £ngbmd; and thereupon threw 
something like a footbsdl into the sea^ which raised a 
vapour. 

Agnes Sampson. 

Agnes Sampson in Kei(ji,t a grave matron-like 
woman, of a rank and comprehension above the 
vulgar, was accused of having renounced her bap- 
t. tism, and of having recdved the devil's mark; of 
raising storms to prevent the Queen's coming from 
Denmark; of being at the Jamous meetmg^X. North 
Berwick, where six men, and ninety women, witch- 
es, were present, dancing to one of their number, 
who played to them on a Jew's harp. It was charged 
in the indictment, that the devil was present at this 
-meeting; and started up in the pulpit, which was 
huDg round with black candles: that he called them 
all by tlieir names, asked them. If they had kept 
their promises, and been good servants, and what 
they had done since the last meeting: that they open- 

f Rec. of Just. Jan. 27, 1590. A story is told of this woman 
in Spottiswood's Hist. p. 383. which is nowise confirmed by the 
record. His" fable is absurd; and seems to have been invented 
by some zealous believer in the drnne right of Kings. 
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td up three graves, and cut off the joints from the ^590 
chad bodies' fi»g«irs, and that Hie prisoner got Jbr her ^^^"^ 
share tm> JomtB mtd a wiftding sheet, to make powder 
qft& d& misciiefi that tbe devil was dressed in a Mack 
gown and hat; and that be ordered them takeep 
his commandments, which were to do alt tbe ill they 
could, and to ki^s^ his *•»♦. 

£upJian M'Calzewie. 

Eophan MH^heane was a lady possessed of a Con- ^^^^ 
sideiabltf estate ia her owa right. She was the *^^ 
dxag&ler of Thotnas M^Calzeane Lord CUftonball, 
one ol the Senators of the College of Justice, whose 
death ia the year IS81,. spaired him the disgrace and 
misery of seeing Ideis daughter fell by the hands^ of 
the executioner. She was married to a gentleman 
of her own name, by whom she had three children. 
Si\e ws(s acciased of treasonably conspiring the King's 
death by entchantments^t particularly by framing a 
, waxen pictoi'e of the King; of raising tsorms to hin« 
d&r hi& return from Denmark;, and! of various other 
artiele3< of- wkcbcrait, S>he was beai*d by coimset in 
her defence, was found guilty by the jury, which 
con&isted of landed gentlemen of note; and her pun- 
ishment was stijil severer than that commonly infiicr- 
ed on the Wey ward Sisters, — she waa burned alive^ 
'and her estate cofifiscaled. Her children, however, 
after being thue harbarcmsly robbed of their mother, 
were restored by act of Parliament J against tlie for* 
feiture. The act does not say that the sentence was 
unjust; but that the King, was touched m honour and 

t Recorcls of .lu&t. 8tli May, 1591. 

i Unprinted Acts, A. D. 1592. No. 70. 

3D 
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1591 conscience to restore the children. But to move the 
zvheefs of his Mqjesty^s conscience^ the children had 
to grease them^ by a payment of five thousand merks 
to the donator qf escheat* and by relinquishing the 
estate of Cliftonhall, which the King gave to Sir 
James Sandilands of Slamanno. 

As a striking picture of the state of justice, hu- 
manity, and science, in those times,! it may be re- 
marked, that this Sir James Sandilands, a favourite 
qftlie King% (^ ex interiore principisJamiUaritate/J 
who got this estate, which the daughter of one Lord 
of Session forfeited, on account of being a witch, did 
that very year murder another Lord of Session in 
the suburbs of Edinburgh, in the public street, with* 
out undergoing either trial or punishment. 

Patrick Lamrie. 

1603 Among many acts of witchcraft for which Patrick 
Lawrie was committed to the flames, there were his 
consulting with, and receiving from the devil a hand 
bdtjj in one end of which * appeared the simiUtude 

* (Sffourjingers and a tkumb^ not far different Jrom tfte 

* clcpws qf tlie Dm/;'— his bewitching Bessie Sands's 
corns, and taking the whole strength and substance 
out of them for ten years successively;-^his enchant- 
ing certain milk cows, which thereby, instead of 
milk, yielded nothing but blood and matter; — and 
his ctering Elizabeth Crawfurd's child, which, for 
eight or nine years, had been afflicted with ari incur^ 
able disease. 

* He who obtains a gift of the forfeiture, 
t JohTtstoni Historia Refum Britannicarum, p. 172. See also 
p. 174f. of this work. 

:t Records of Justiciary, July 23, 1605. 
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Margaret Wallace; 

Margaret Wallacef was tried before the Circuit 16«0 
Court of Justiciary, The Duke of Lennox, the Arch- 
bishop of Glasgow, and Sir George Erskine of In« 
nerteil, sat as assessors to the judges, and an eminent 
counsel was heard in behalf of the prisoner. She 
was accused of inflicting and of curing diseases by 
inchantment; but it was not specified what spells she 
employed^ It was libelled against her, that on being 
taken suddenly ill she sent for one Christian Graham, 
a notorious witqh, who afterwards suffered a capi* 
tal punishment, and that this witch transferred the 
disease from the prisoner to a young girl: that the 
girl being thus taken ill, her mother was advised . 
by the prisoner to send for Christian Graham, 
who answered, that her confidence was in God, and 
she would have nothing to do with the devil or his 
instruments: the prisoner replied, that in a case of 
ilds sort Christian Graham cqyjd do a^ much as Qod 
himself; hnd that without her aid there was no remedy 
Jbr the child: but the mother not consenting, thepri-. 
soner without her knowledge^sent for Christian, 
who muttered words, and expressed signs, by which 
she restored the child to health, Jcc. Her counsel 
urged, that the indictment was by much too general; 
that it ought to have been specified, not simply that 
she did enchant, but also by what kind of .spells 
she performed her incantations: that supposing Chris^ 
tian Graham^ to have been a witch, and that the pri- 
soner when taken ill consulted her,, still he was en- 
titled to plead that the prisoner consulted her on ac-» 

f Records of Justiciary, March 20, 1620- 



Digitized by 



Googk 



V^v>J 



S9S WITCHCRAFT. 

1620 count of her medical knowledge, and not for her 
^"^^^ skill in sorcery: that as to the blasphemous expres- 
slons, however well they might found a trial for blas- 
phemy, they by no means inferred the crime of witch- 
craft; and he quoted many authorities from the civil ' 
and canon laws. He farther challenged one of the 
assizers, because one of the articles charged against 
the prisoner was her having done an injury to his 
brother-in-law. — ^The whole defences were repelled 
by the judges; and the jury found the prisoner guilty. 

Isabel Young. 

1629 Isobel Young in East Barns* was accused of hav- 
ing stopped by enchantment George Sandie's mill 
twenty-mne years before; of having prevented his 
boat from catching fish while all the other boats at 
the herring-dravey or herring-fialiery were success&l) 
and that she was the cause of his failing in his cir- 
cumstances, and of nothing prospering with him in 

* Records of Justiciary, Feb, 4, 1629. In this trial mention 
is made of the proprietor of the cattle having applied to Lock- 
hart of Lee for the use of his curing ^tane to eure the cattle, and 
that he graciously condescended to give them some wat6r in which 
it had been dipped; and tlie water having (I suppose) derived 
virtue yrow the stone, as the Pool of Bethsaida^ow the angd^ 
the cattle were thought to be a good deal the better.— This (amous 
instrument of superstition has maintained its reputation for many 
centuries. It is said to have been brought home by Lockhart of 
Lee, who accompanied the Earl of Douglas in carrying King 
Robert the Bruce's heart to the Holy Land. It is called the Lee 
Penny. \ . Besides its curing of cattle, it has another virtue, that it 
can never be lost. It is still in the possession of that ancient family, 
and people from various parts of Scotland, and even of England, 
whose cattle were infected, have made application within the:^ 
few years for ws^ter in which the stan^ had been dipped. 
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the world: that she threatened mischief agaiost on< 16Sd 
Ker$e» who thereupon lost the power of hiA Ic^ and 
^arit): that she entertained dev&ral witches in hec 
bouse^ one of whom went out at the roof in likeness 
of a cat) and then resumed her own shape: that she 
took a dismse off her husband, laid it under the bam 
floor J and ttansferred it to Jus nepJiew^ who when he 
came into the ba^ saw the^rlot hopping up and d6*am 
thejhor: that she used the following charm to pre^ 
serve herself and her cattle from an infectious dis- 
temper, viz« to bury a white ok and a cat alive, 
throwing in a quantity of salt along with thdm: that 
she had the devils nuark^ &c* 

Mr. Laurence Macgill and Mr« Dayid Primrose ap« 
peared as counsel for the prisoner* Thfey pleaded, 
that the mill might have stopped^ the boat catched no 
fidi, and the man not prospered in the World, from 
natural causes; and it was not UbeUed by what s|>eila 
she had accomplished them: that, as to the man who 
had lost the power of bis leg aAd zvm^Jirstj she ne- 
ver had the least acquaintance with him; Secondly^ 
she offered to prove that he was lame previous to the 
threatening expressions which she was said to have 
used: that the charge of laying a disease imder a bam 
Jloor was a ridiculous fabl6^ taken probably from a 
sio^ilar story in Ariosto; and that two years had e- 
lapsed between her husband's illness and hb nephew's; 
that what the prosecutor called tlie D&oirsmarky was 
nothing else than the seas' of an oki ulcer; and that 
the charge of her burying the White ox and the cat,, 
was false. 

The celebrated Sir Thomas Hope, who was conn*, 
sel for the prosecution, repHed, that these defenqe$ 
ought to be repelled, and no proof aUowed of them^^ 
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1629 becatise contrary to the libeli that is to say, in other 
words, because what was urged by the prisoner m her 
defences contracted what was charged by the ptMc 
prosecutor in his indictment. The defences for the pri- 
soner were over-ruled.-— Is it needful for me to add 
that she was convicted, strangled, and burlled? 

This most incredibly absurd and iniquitous doc* 
/ trine, of repellbg defences because contrary to the 
libel; this system of legal murder ^ was till the pre* 
sent century a received maxim of criminal jurispru- 
dence in Scotland* Thus, besides in the present, and 
sundry other trials for witchcraft, when John Young 
was accused of the murder of Archibald Reid, by a 
wound with a hamger on the shakle-bone^ i. e. the 
wrist, given about fofwr or five months preceding his 
deathy be pleaded, that the wrist was not one of the 
noble parts where a mortal wound could be inflicted: 
that the indictment set forth the wound to have been 
given about four or five months preceding the death 
q£ the deceased; and it was an established maxim of 
law, that if a person survived a wound forty days, his 
death must be imputed to some other cause: that 
the deceased had a complete reconvalescence', wrought 
at his usual trade of a smith, reaped his own corn, 
and gathered it in. The counsel for the prosecu- 
tion insisted that these defences should be repelled, 
in respect qfdittay^ (i.e. as being contrary to the li- 
bel) and the Court over-ruled them.* When a per- 
son of the name of Mowat was prosecuted for mu« 
tilation by two gentlemen of the name of Cheyne, 
he pleaded that the wounds he gave were in self-de- 
£&nce. Sir Thomas Hope, Lord Advocate, who in 

Rec. of Just. July SO, 163a - 
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the course of that month was appointed Lord Jntxte 1689 
General for life, opposed the defence, and insisted 
^it should be repelled as being contrary h the Ubeh 
To exclude the prisoner from the benefit of his ex^ 
culpatory evidence, he added another argument e* 
qually founded in good sense and equity, ^ that the 
' pursuer'^ witnesses were examined upon all pro* 
< per Interrogatories offered by the prisoner, therefbre 
' ffiere xvas no necessity Jbr fus leading other mlnesses.^ 
The Court repelled the prisoner's defence, and refus* 
ed to allow|him to adduce mtnesses to prove the fact^ 
When Mr. William SomerviUe was tried for the mur- 
der of Elisabeth Renton, he offered in his defence to 
prove that the wound given the deceased! was not 
mortal; that she walked on the night she was wound* 
ed to. her brotI\er*s house, three miles distant; that 
she did not take her bed, but continued to work as 
a servant in her usual employments for three months. 
At last, having gone to attend in his illness her broth- 
er who died of a spotted fever, she caught the in- 
fection, and died of that disease. These defences 
however were over-ruled, were not admitted to 
proof, because contrary to the indictment, wherein 
it was expressly libelled that he gave her a mortal 
wound. 

When William Mackie was tried for killing James 
Murray in a duel, he pleaded it was in self-defence, 
for Murray had assaulted him with a drawn sword: 
to which it was replied, that the defence could not 
be sustained because the libel expressly charged that 
they fought in consequence of previous mutual pro- 
vocation, and the defence was over-ruled. Accord- 

♦ Rcc. of Jnst. July 15, 1642. 
t M'Kerzic's Criminals, tit. 22, sect. 2. 
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1999 in; to the same doctriAe, ^ihc (fefence of alUd vmst 
^^"^^ tx^T^boen rejected bj this dreadful tribunaL* 

Alexander Ho^aiilkm. 

1630 Akxunler Hainillon (if we may' truit Ms^ jisdicial 
^-^^^ crafcs^ion) met the devil i& the likeness oi a black 
mas f idiag oo a black herse.t HamHton renounciKi 
]m haiptispi^ and engaged to^ become the devil:'^ ser- 
▼anty Irom. whom he recewed iour shitK»gs Ster- 
ling. Wh^o: he waated aui audience of his lafemail 
Mtj^f ty» hee was inatmcfted t(& beat the ground tbvice 
wkh a ir-^k, and sa]F>. ^ Bm up Ibul Thitf^ and 
^ccof dinj^ thQ devil itsed to obey the aummoiis 
^1^ appealed in the shape of a raven, acat, oradog^ 
a^ gave res{iOfises« The devil iasirticted biai how 
to |)e revenged o£ his onemiei; also bow to cnre and 
tiTfi^fer diseaaea; and further^ gatve hka a^ ap^^ bjr 
which he h^ied the Lady Ohrmestojie and her daagfa* 
^tier, in revenge of the Lady^s bavii^ refused him the 
lo^n of a mare, and having cilling him nicknanKs. 
X^K^f He declared he* bad many meetiJigs with the 
devij, j^cw i»)hwt he ante got a awere dnubbmff^r 
TiQt hoping an appomiment * 

John NeiU 

Jqhfit N^ii; W9a charged with taking off and laying 
on diseases, the former of whiqh he sometimes, effect- 
ed by Qiali^iig thQ sick person^s. shirt be washed in 
a soutI)i-ru;n«:ing. water^ With, giving respcmaes^ con* 

• See the perplexity, with which Sir George Mackenzie expresses 
himself upon the head' of alihu Mackenzie's Criminal Trialsi tit* 
22; sect. ^. 

t Records of Justiciary,. Jamjar y %% 1650. 
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cfettliiig the iilhfe atod taailnfet 6f jpedple's (ieith.— iSsl 
l^uh HbWifa^ cbiisultatiott with Ae dtevil/ dhd '^^ 
witcHes, dn (pDTdiiyiiih LiW, Hb^ to cbrhpa^ the 
i^Mth of Silr OebrgeHottife ttf Miiid^rsbtl. thit the 
result bf their cl(^li6erat!bh Was tHe ^^tting *dn en- 
c)MleikeddJiSd!l itfd jiutdilfe it in Sir Gfeorge's slable, 
under his stbb^d-iiohe's thihgi^r; also u dead kaitd m^ 
chanted Ify tkS dkil, «irhith they put in Sir *G6drge*s 
garden; and that by these mekds fie cbutraci'ed i 
grievous disease, oiF Virhich Hfe could ribt bfer6cb^ered, 
till tke ciea(^ ifdal and d^ici hlhd Weffe dyebvbretl and 
Biirnid. Ko jpleadih^, rib de^dsifcidti of t<ritHesies, 
iio toiifessloh of the prisdrier is rfecdrtlecl} Hut tte 
jury found the usual Verdlet, ihd die tikiiai setiteriC^ 
was pronbuhcfeii by ike (Jo'ilrfc. 

Jciiiei ffrowhy and others. 

Ah act and comniiissibh ht parliament ivas passl^ 1549 
on the 12tH df July, And another on the tth of Aug- * 
list, 1649, constitiitihg Sir James Melville of Raith, 
Alexander Ofrockbf Wrrdck, Robert Aytouh oFlhch- 
darnie, and certain baillies of Burntisland, judges, 
with powers to try certain persons for thfe crime oif 
witchcraft. Jiiiet Brown was first brought before 
them. She was charged in the indictment with hav- 
ing held * a nieetihg with the devil appearing as a 
^ lifiah, at the back of Brobihhills, who was ai a 
' wanton jddtf Mth Isobel Gairdnef, elder, and ^inet 
^ Thomson; and he vanished away like a whirl wind/f 
---With naving thete renounced her bkptiim, upon 

* Rcc. of Jdst. March 26th, IBSl. 
t Original IVISS. in possession of Major Mel vilte df Mafd^clf 
cairnie. 

3E ' 
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J 649 which the devil seakd her as one of A/5, by ^markpn, 
^*^^^ the right arm, into which Mr. James Wilson^ mm* 
ster qf Dysart^ in presence of Mr. John Clialmers* 
minister at Auchterderran^ thrust a long pin qf rtire 
into tlie heady and sJie was insensible qfit. And the 
like experiment war* tried in presence of Mr. Dal- 
gliesh, minister at Cramond, &c. The prisoner, and 
two other women, were convicted, condemned, and 
executed, in one day. 

Within a few days after, other three miserable 
\vomen arrived at the last stage of a common jour- 
ney in those days of superstitious ignorance,! viz. 
from the parson of the parish to the criminal judges, 
and from the criminal judges to the executioner. 
They were arraigned before the same tribunal, on 
the hacknied charge of meeting with the devil. 
One of them, Isobel Bairdie, was accused of taking 
up a stoup^ i. e. a flaggon, and drank, ^ and the de- 

< vil drank to her, and she pledging him, drank 

< back again to him, and he pledged her, saying, 
* Granrniercky^ou are very welcome.* In each of the 
three indictments, it is added, that the prisoner had 
confessed, in presence of several ministers, baillies, 
and elders. And it appears from the verdict of the 
jury, that these inquisitors were produced before 
the Court, to prove the ea:trqjudicial confessions of 
the miserable prisoners, who had already been har- 
rassed, perhaps out of their senses, or rendered 

♦ Two of these reverend inquisitors, Wilson and Dalgliesh, 
were turned out of their churches, A. D. 166S, for not submit* 
ting to the act of parliament re-establishing Prelacy. 

t Wodrows History of the Sufierings of the Chyrchi vol% 1. 
Appendix, No. 37. 
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weary of life, by the persecutions of brutish igno- 1649 
ranee, and diabolical cruelty. ^"'"^^ 

The jury found the prisoners * guilty of the said 
< crime of witchcraft, and that they deserve to die 

* therefore, -^^ut referring the manner of their deaths 

* and time and place of their execution to the said 
^ judges Iheir determination*^ The judges ordained 
them to be taken that same afternoon to the place 
of execution, at the and there to be 
strangled at a stake and burned. 

Major H^eir. 

The noted Major Weir, who was accused of hav- 1670 
ing exceeded the common depravity of mankind, 
was dreaded for his sorceries, and admired for his 
gijl of prayer. He confessed crimes tJiat it was possi-. 
ble for him to have committed^ as well as the absurd 
imputation of witchcraft. Yet he qualified his con^ 
fession by answering to the articles of the indict- 
ment, * that he thought himself guilty of the fo7rsaid 
^ crimcSy and could not deny tJiem.'f The Lord Ad*., 
yoc^te then led a distinct proof of his extrajudicial 
confession, which was marked with circumstances 
that convince me he was in many respects acknow- 
ledging the truth. Indeed his sister swears to his 
guilt in one of the articles libel(ed. I must observe, 
at the same time, that one of the witnesses to hisi 
confession was the minister of Qrmestone, who 
swore that Che Major had sept for the witness to 
prison, in order to confess his sins to him^ which con- 

* In these trials mention is made of severaj wizards and wUph^s , 
"V^ho had lately suflfered at Abcrduur. 

f Rec. of Just. April 9, 1670. 
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l670j^^ion the nunisisrgqve in evidence agaimihm 'uAen 

^"^y^ tried Jbr his life: and that I ap[i copvinced of t^e 

prisoner's haying been deUripus at t|ie ti|nie of his 

tr^l. I decline publishing the particulars o( thi^ case*! 

Is(fhel JElliqt, and nine other wmen. 

1678 Isqb^l Etfiot and nine other wofnen were tri$d for 
^^'^^ witchcraft in pne day. The articles pf indictqien^ 
against all of them were pretty n^^c^ (1^^. sa^ie. 
Those exhibited against Ispbel Elliot w^r^ as fol* 
low:^ that about two years ago she staid at home 
from the kirk at the desire of her mistress, who was 
2, witch, when the d^yil had a ipeetiii^g ^i^h th^. ]^* 
soip^r, hex ii^istress, an^ t^o other ^itcb^S} that 
he kissed the prisoner, baptise^ hqr. oq t^e ^cfs. mi^ 
an wqff^ of Ifis hand UJfe a demng^ and offered to % 
lyith her, but forbore because she ^m ^ith 9l^^> 

♦. In countries where the Roia99 Ca^olic reli|^OA U profwcd, 
the priest who betrs^ys what is commonicatec^ \o him in cc^QS- 
s!on is (I ai^ tol4) burned alive. V^htxi tlie Reformed clergy 
renounced the errors of Popery<t they were too wise to reject, in 
pradke^ s;p powerful an instrunnient in the hands of the priesthood, 
as anricular confession. I leave it to casuists in religion to de-^ 
terminc as to the efgcacy of ^uricut^r confession in the sahation 
of the sold; but I cannot help tl^inking» that for a priest to re- 
veal this confession in a criming courts to th^ destrucHor{ of the. 
iod^f deserves to be placed nigh the top of the scale of hunian 
depravity. 

f So great was the horror entertained for Major Weir, so gen- 
eral was the belief that his house was possessed by devils, that 
9UQ0St for a hundred years no p^son would inhabit itl At this, 
minute it is not occupied as a dwellingihouse, but as a smith 
^nd woolcomber's shop. 

:j; Records of Justiciary, Sept. 18, 1678. 
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tt»^ ^^W ?l\? w;i? *'>^^ t^P d^v^ flflqi ^ex ^er, i$:ff 
^ af^d hadL ^axnal fopfil^tio$fi with ^p^. Th^ H^ispl^ "^f^ 

k4 ^^?^ pj[osecv^^^d by hi% Majp«y*ii A^XOS^^r^ X^^ 
j^diqalijr acknowledged t^eir g\^ljt, ^e|*fi coAv\f ted 
l^y «he jvry, coqdemp^d by thej^<^es, ^4 bui^ned 
by t^e executi9per^-:^r iat^n^ $^ ^W^ H99^ 

Impostor of Bargarran* 

Soflfis y€?ff? after^ aft imgp*t^^ 5RBP*f^^ »» % 15JI 
fharajct^r of a p^rsop. torm^t^d bx wi^f^^^ Cbm- 
fiaij Sl^^^Vt <feSg^ter qf Jojtjfl S|iaiy ^f ^^ij^^W, ^ 
gpntlemap cf ^fuiie ©ote i© ^h^^, ^^j^^y of B-^pfrew* 
S^^ W «4d tc^ iiavct t>ee» bjftt il?wu, years of ^e^ 
i$Lnd altbougb it i§ pcab^bl^ i^at ^y^f^^^al affec^ipQS 
?WJ i? Pf^A ^^ire o9casip|]je^ \^ ^l\^p§9,d^es tq jpfQ. 
ce^ £fom ^1 ^^\]ision, a3 WfJl a3 a!CP0](jiated ^97. tb^ 
9cvftt9r^ioa?. ^^ich agitated h;^ l^pdyij yet ?he ^eenpis 
to luLv? casplayfi^ ap ai^ tifice abftyf tex y?ars^ :|n ^A^ 
dr^superii9]: ^o hj^t situat^an, and tg hay^ be^n ai4- 
f d by accomplice^, which dulne^s of apprehensipjri^ 
or violence of par^ji^dicfj, fpr^^i?; th^, biy.^tap,d?r5 %^ 
discpyer. 

T^i3 actress waa abundantly pert ajpd .lively; and 
^er challenging one of the ^p^e^-yi^ds f9r drink-^ 
ing^ perhaps fyx stealing, s^ Uttl^ ^^^!t^9. whici^ dr^w 
pn her an angHT retort, was the. s|^^p](e prelude %q ^ 
complicated apd wonderful scene of surtifice and de^i 
lusion, of fanaticism sm(i( barbarity. 



Digitized by 



Googk 



406 WITCHCRAFT. 

1697 In the month of August, 1698,* within a few 
^"'^^ days after her quarrel with the house-maid, the 
girl was seized with hysterical convulsions, which 
in repeated fits displayed that variety of symptoms 
which characterise this capricious disease. To these, 
other appearances were speedily added, which could 
only be attributed to supernatural influence, or to 
fraud and imposition. She put out of her mouth 
quantities of egg-shells, orange-pill, feathers of wild, 
and bones of tame fowl, hair of various colours, 
hot coal-cinder9> straws, crooked pins, &c. 

Having by those sensible objects impressed the 
public with the most complete and fearful conviction 
of her being * ^grievously vexedf with a devil,* sht 
found herself capable to command the implicit assent 
of the spectators, in matters that were repugnant to 
the evidence of their own senses. For this purpose, 
she fell upon the device of seeming to possess the fa- 
culties of seeing and hearing, in a manner opposite 
to that of the rest of mankind. She would address 
some invisible beings as if actually present; at other 
times, in her conversations with those invisible be- 
ings, she would rail at them for telling her that per- 
sons actually present were in the room; protesting 
that she did not ^ee them, yet at the same time mi* 
;iutely describing their dress. For instance, she 
spake as follows to the chief of her alledged torment- 
ors, Catherine Campbell, with whom she had the 
quarrel, and who, to use the language of those times, 
was not discemibhf present: * thou sittest with a 

♦ True narrative of the sufferings and relief of a young girl. 
Edinburgh, printed by- James Watson, 1698. 
t St. Matthev, c. 15. v. 22, 
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^ stick ia thy hand to put into my mouth, but 1697 
' through God's strength thou shalt noj get leave :>'''^ 
"* thou art permitted to torment me, but I trust in 
^ God thou shalt never get my life. I'll let thee see,: 
' Katicj there is no repentance in heU. O what atl- 
^ ed thee to be a witch! Thou sayest it is but three 
^ nights since thou wast a witch. O, if thou would'st. 

* repent, it may. be God might give thee repentance, 

* if thou would'st seek it^ and confessi if thou would 
^ desire me, I would do what I could; for the devil, 
^ is an ill master to serve,' &c. &c After that, she 
took up her bible, read passages, and expounded 
them; and, upon one's offering to take it from her, 
she shrieked horribly, exclaiming, ^ She would keep 
^ her bible in spite of all the devils in hell!' Then 
she fought, and kicked, and writhed herself, as if 

> struggling with some invisible tormentor. When 
the sheriff«depute of the county, accompanied by a ^ 
macer of Justiciary, came to apprehend some of the 
persons whom her diabolical malice had accused, 
and were actually in her presence, she addressed an 
imaginary and invisible correspondent thus: * Is the 

* sheriiBF come? Is he near me?' (Then stretching 
forth her hand, as if to grope, and the sheriff' put« 
ting his hand into hers she proceeded:) ^ / carmot 
^Jeei the sJieriffi How can he be present here? or 

* how can I have him by the hand, as thou sayest, 
^ seeing I feel it not? Tbou sayest he has brown 

^ * coloured cloaths, red plush breeches, with black 
^ stripes, flowered muslin cravat, and an embroider- 

* ed sword-belt: thou sayest there is an old gray-hair- 
^ ed man with him, having a ring upon his hand; but 

* I can neither see nor feel any of them. What arc 
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i^T « 1% mie to ip^i^erii OSe gefOhJimint b ^h 

'''**' « ttlfflf elHiid fli<fefe8? 

THefife i^i^ted i^d i'wM eie)xt$es I5F tli6 ddin. 
iiSdh ^ Sibil (for sba Ihey were ubiV«r^iy <leein. 
^) ifii^ekfcd ^ hWlds ipnth aid^nitrc itid IKttk. 
nfc a^i ak #i^ ilM^ dot J, wer^ die foi^md io 
eidmr^ tftfe cattsi bf I disdpK that iJe;S Hi^^ in 
t^S^ikalii^miakirii^e witlTtfie grind ^iSmy. 
dargipittgfli % rdlaiibfli attended the affl%t£(l dam- 
sel^ to iisi^ the ttiiblslfnr of the j^imkfa, th§ &fi^ bf 
Bofgafrah; ihd odiler )pious C&Hstiaiis, in the 'ii^ 
atdrf billed of hAVb^ iBd prayer. A |hi6tc fist 
was diPd^ed bf iiithorily of the priS^itrf. THlr^e 
^ptU^ Ber^^^D it^eces^vely hirangied tfil tttM- 
hKfi^ audietie^; iWd dtie of ifiefai chtist '£<ir i&s 
tftelne ^\i awfbl text, ^ Woe to the inhal^bUib 6i 

* Ube ^tfi iSCd dF tfiie ^cz, foi- the dbVil ii tttiilS 

* db^ bntb ^Bti', having great wrath, becins^ 1x6 

* khoHli&h U hatfi but 1 short tinle; AM wfttn tte 

* di^dn sthb ificn lie ^ia cast Saafh unto the tat^ he 

* pehai^^^ Vie vbmm.'* And the prayers and' exi 
fibftationi (^ tHg thWtA were speedil^ 6etbiidfed tdth 
thb v^Hght of th^ sedllar ariii. 

Oil thfe i dtK of Jantiary, i warrant of Prii^ Cotln: 
di wis issiie'dit ^hich 86t forth, tfait therfe '^rtri 
pre|;haht gfbtitias bl ^ttspidon o^ witdithtft hi th^ 
shii-e of Renire^, espedally fh>m the ifflteted and 
fextradrdUaly cbtididoti of Christian SHaw, daughter 
of lohh iShaw (^ Bargkrran. It therefore granted 
comtoissibfa tb Aliezlfider Lord Itlantyre,- Sir Johit 

* Revelationi, chap. 12. 
t Records of Ptivy Cbuncil, January i9, Slarcli ^, April 5, 

mi. 
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Maxwell of Pollock^ Sir John Shaw of Greenock, 1697 
William Cunnyngham of Gr^gens, Alexander Por- 

terfield of Dnchall, Caldwell of Glanderstoun, 

Gavin Cochrane of Thornlymuir, Alexander Por- 
terfield of Fidwqgd, and Hobert Semple, sheriff-de* 
pute of R«freW| or any five of them, to interrogate 
and imprispn persons suspected of witchcraft, ^o ex- 
amine witnessei, &c. but not upon oath, sitod to 
transmit their report before the lOth of March* 
The act of Privy Council is subscribed thus, * Pol* 

• warth CanceUar. Argyle,- Levan, Forfar, Raitb» 

• Belhaven, Ja. Steuart, J. Hope, W* Anstruther* 

• J. Maxwell, Ro. Sinclair.* 

In the report which was presented on the 9th 
of March, the commissioners represented that th^re 
were twenty^fovr persons male and female suspected 
and accused qf witcJicrqft^ and that further inquiry 
ought to be made into this crime. Among these 
unhappy objects of suspicion, it is to be remarked, 
that there was a girl qfjburteeny and a boy not twelve 
years of age. Agreeable to this report a new war- 
rant was issued by the Privy Council to most of the 
commissioners formerly named,- with the addition of 
Lord Hallcraig, Mr. Francis Montgopnery of Giffin, 
Sir John Houstoun of that Ilk, Mr. John Kincaid of 
Corsbasket, Advocate, and Mr. John Stewart, young- 
er of Blinkhall, Advocate, or any five of them, to 
meet at Renfrew, Paisley, or Glasgow, to take trial 
of, judge^ and do justice upon the foresaid persons; 
and to sentence the guilty to be burned or otherwise 
ea^ecuted to deaths as the commissioners should incline. 
It further ordained the commissioners to transmit to 
the Court of Justiciary an authentic extract of their 

3F 
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1697 proceedings, to be entered upon its records; and 
contained a reconsmendation to the Lords of the 
Treasury to defray the expences of the triaL The 
act is subscribed, ^ Polwarth Caneettar. Douglass, 
« Lauderdale, Annandal4| Tester, KiMore, Carmich- 
« ael, W. Anstruther, Arch. Murfc.' -• 

The conunissioners, thus empowered,' were not 
remiss in acting under the authority delegated to 
them. After twenty hours were spent in the exam- 
ination of witnesees, who gave testimony that the mal^ 
€fi€es* libelled could not have proceeded from natur- 
al causes^ and that the prisoners were the authors of 
these malefices— -after five of the unhappy prisoners 
confessed their own guilt, and criminated their al- 
ledged associates—after counsel had been heard on 
both sides, and the counsel for the prosecution had 
declared, that, * he would hot press the jury with 

* the ordinary severity of threatening an assize of er* 

* ror:'t but recommended to them to proceed ac- 
cording to the evidence; and loudly declared to them, 
that although they ought to beware of condemning 
the innocent, yet if they should acquit the prisoners, 
in opposition to legal evidence, * they would be acces- 

* sary to all the blasphemies^ apostacieSy murders^ tor- 

* tares J and sedtictions, whereof these enemies of heaa- 

* en and earth should hereafter be guilty .* AiFter the 
jury had spent six hours in deliberation, seven of 



* Maleficc In the Scots law slgnifiRs an act or effect of witch« 
craft^ 

:J: This was an oblique and most scandalous • menace. Assizes 
. of Evror were declared a grievance by the Estates of Parliament 
at the Revolution. 
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those miserable penons w^re condemned to the 1697 
flames.* • ^-^^ 

These instances afford a sufficient specimen of the 
mode of prosecution against the multitude of miser* 
able persons who were sacrificed at the altar of the 
Fatal Sisters — Ignorance, Superstition, and Cruelty. 
But it is impossible to form an estimate of the num- 
ber of the victims. For not only the Lords of Justi* 
ciary, but baillies of regalities, sheriffs of counties, 
and the endless tribe of commissioners appointed by 
the Privy Council,! and sometimes by Parliament, 
officiated as the priests who dragged the victims to 
the altar. 

The time however fast approached, when these 
human sacrifices were to be abolished. The last per- 
son who was prosecuted before the Lords of JustU 
ciary for witchcraft was Elspeth Rule^ who was tried 
before Lord Anstruther at the Dumfries circuit, on 
the 3d of May, 1709. J No special act of witchcraft 
wais charged against her; the indictment was of a 
very general nature, that the prisoner was habit and 

' • The order of Privy Council for recording ihc Commissioners 
proceedings in the books of Justiciary was not complied with.— 
I am therefore unable to give any further particulars of the cata- 

^ wrophe of those miserable persons, or of the criminal absurdity of 

" those who committed them to the flames. 

f For some time after the Restoration, the records of Privy 
Council aie in a manner engrossed with commissions to "take trial 
of witches. There is an instance of the Council, at one sederunt, 
grantm^Jburteen sepataie commissions to take trial (}f x\:}tch**,rs,..^ 
Records of Privy Council, Nov. 7, 1661. J^an. 23, 1662. 

X Records of Circuit Court of Justiciary, holden al Dumfiies^, 
May S, 1709. 
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\lQd repute^ (that is, generaUy holdeo and deemed) a 
^^^^ witch; %nd that she had used threatening expressions 
against persons at enmity with her, who were after* 
wards visited with the loss of cattle, or the death of - 
iriends, and one of whom run mad. The jury, by 
a majority of voices, found these articles proved, 
and the Judge ordained the prisoner to be burned on 
the cheek, and to be banished Scotland for life.-«- 
The last person who was brought to the stake in 
Scotland for the crime of witchcraft was condemned 
by Captain David Ross of Little Daan,t sheriff-depute 
of Sutherland, A.p. 1722. 

£fesides, in the sufferings, and tra^cal end of the 
persons already specified, human ingenuity seems to • 
have been exhausted in devising variety of torment, 
against other persons who lay under the suspicion of 
witchcraft, and who persisted with astonishing for- 

* 

* HabU and rcptUe is a very ^ang^os doctrine of the law of 
Scotland, at this minute ia full force, hy which a man may be 
hanged although hardly any charge be exhibited against him, but 
that he has a bad character— —For instance, if ain^an is charged 
with stealing a pair of old shoes, value threepence^ and with be- 
ing hahit and repute a t^ief, if the jury find ^uch indictment prov* 
ed, or such prisoner guilty, the Court would by law b^e bound to 
senunce tiie prisoner to be hanged;««if my temerity may be par- 
doned, for supposing that any such thing exisu as a precise estab? 
Esbed rule of criminal law in Scotland. 

f It is no small disappointment to me that I ^annot lay this 
trial before the reader. The Sheriff Court Books of the County 
of Sutherland were carried off by the Sheriff Clerk about fifty 
years ago. I am. somewhat however consoled for my disappoint- 
ment, by the politeness shewn me by James Traill, Esq. of Hob- 
bister, Advocate, Sheriff«depute of Caithness and Sutherland, 
who was so obliging at to make a laborious but ineffectual search 
ip recover the books« 
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' titude, in denying the absurd imputation, even when 1709 

_ urged with the sharpest tortures* 

From the universal and excessive abhorrence cn- 
tertsdned at a witch, a suspicion of that crime, inde« 
pendent of judicial severities,* was sufficient to ren- 
der the unhappy object anxious for death.— Thrust- 
ing of pins into the flesh, and keeping the ac(;used 
from sleep, were the ordinary treatment of a witch. 
But if the prisoner was endued with uncommon for* 
titude, other methods were used to extort confession. 
The bootSy the caspie^kms, and (he pUnie-winkSj en- 
gines for torturing the legs, the arms, and the fing- 
ersy were applied to either sex; and that with such 
violence, that sometimes the blood would have spout- 
ed from the limbs. Loading with heavy irons, and 
whipping with cords, till the skin and flesh were torn 

^ from the bones, have also been the adopted methods 
of torment. 

The bloody zeal of those inquisitors attained to a 
^refinement in cruelty so shocking to humanity,! and 
so repugnant to justice, as to be ahnost incredible. 

♦ Mackenzie's CFiminal Trials^ tit. Witchcraft, 
-f Records of Jasticiary, June 4, 1396* When Alison 3alfoar 
was accused of witchcraft^ she was put in the caspie-claws* where 
she was kept forty-eight hours; her husband was put in heavy 
irons, her son put in the boots^ tohere he mfferedJlfty'Seven strokes^ 
and her little daughter^ of about seven years of age, put in the 
pilnie-winks, in her presence, in order to make her confess. She 
did confess. She retracted her confession in the course of the 
trial; and publicly, «it her execution, declared that the confession 
was extorted from her by the torments. The mode of torment- 
' ing and exesuting those miserable women is further illustrated by 
the authentic account of the expence of burning a witch at Bum- 
oastle, near Lauder, A.D^ IQ\% aa original paper, publishcdi 
in Appendix, No. 6^ 
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1709 Not satisfied with torturing the person of the accus** 
^^""^^^ ed, their ingenious malice assailed the more delicate 
feelings, and ardent affections of the mind. An aged 
husband, an infant daughter, would have been tor- 
tured in presence of the accused^ in order to subdue 
her resolution. Nay, death itself ;[ did not screen the 
remains of those miserable persons £rom the malice 
of their prosecutors. If an unfortunate woman, 
trembling at a citation for witchcraft, ended her suf- 
ferings by her own hands, she was dragged from her 
house at a horse's tail, and buried under the gallows. 

Locke had written upon government, Fletcher 
had been a patriot statesman, Bolingbroke had been 
a Minister in the Augustan age of Queen Anne, ere 
this system of legal murder and torture was abolished. 
This was an honour which the tardy humanity of 
their countrymen reserved, almost to the middle of the 
present century^* for 'Mr. Conduiti Alderman Heaths 
cote^ and Mr. Crosse. These gentlemen brought a 
bill into the House of Commons, which was passed 
into a law, repealing the former statutes against 
witchcraft, Scots as well as English, and discharging 
prosecutions for that crime, or for accusing others 
of that offence.f On the enactment of this statute 
. vanished all those imaginary powers, so absurdly at« 
tributed to women oppressed with age and poverty. 
While we reflect upon the blind and barbarous 
superstition of our ancestors, while we bestow the 
. tribute of applause on those humane and liberal se- 

$ Fouhtainhall*$ Decisions, vol. I. p. 60. October 9, 1679. 

• Till A. D. 1735. 
f Journals of the House of Commons, Jan. 22, 1735. Geo. 
II. ami. 9no» c. 5lo. 
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nators who introduced this law^ we cannot help la- 1709 
menting that a sect among us looks upon the aboli- ^"'^^^ 
tion of the penal statutes against witchcraft^ not only 
as an evil, but a sin. — ^The Seceders published an act 
of their associated presbytery at Edinburgh, A. D. 
n4f3. This act, which is full of the most illiberal 
and absurd doctrines, the most seditious and intoler- 
ant spirit, was reprinted at Glasgow so late as thfe 
year 1766. In it there is contained the annual con- 
Jession qfsins^ which to this day they read from the 
pulpit. Among the sins national and personal there 
eonfessed, are the act of Queen Anne's Parliament 
for tolerating the E[nscopal religion in Scotland, the 
act for adjourning the Court of Session during the 
Christmas holidays; ^ as also the penal statutes against 
• 'witches have been repealed by Parliament^ contrary 
^ to the ea^press law qfGod.'^ The Seceders compre- 
hend a very large body of the populace in Scotland. 
Their zeal for the renewal of the Covenant, their in- 
tolerant spirit, are either not attended to by those • 
who have been exerting their endeavours to artn our 
populace, or those advocates Jbr a militia little knoiv 
to what important and dangerous purposes religious 
2eal may be applied. 

It is well deserving of remark, that the same sect, 
which is railing at patronages, and preaching up the 
renewal of the Solemn League and Covenant^ should 
display the most rancorous spirit of opposition to the 
repeal of the penal laws against Popery and against 
mtchcrqft. 

* Act for renewing the Covwiantf, p. 36, 27> 34. 
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CONCLUSION. 

These pages, while they state facts deeply mteresU 
ing, they at the same time give a melancholy display 
of human nature. If they present us with the o»^ 
rageaus crimes of the prisoners^ they ako exhibit what 
is much more shocking, the legal murders qf the 
Court. Let us inquire whence proceeded a system 
of penal law, so repugnant to justice, humanity, and 
policy^ and draw the important conclusion. 

The want qf Science^ and qf Civil Liberty^ is the 
fiandamental source of those proceedings, where Ty- 
ranny and Superstition, masked in the solemn garb 
of Law and Justice, stride horrible, with all their 
ghastly tndn, of confiscation, torture, and murder* 
On the want of Science has been erected the mon* 
strous fabric of Superstition. The want of Civil li- 
berty has enabled tyrants to sport with the most sa- 
cred rights — the most tender feelings of nunkind. 
Tyranny and Superstition . dictated the barbarous 
laws, which have brought so many innocent persons 
to an ignominious death. And the same want of 
Science, and of Liberty, which gave occasion to the 
enactment of sanguinary laws, introduced careless- 
ness into the forms of judicial proceedings, and in- 
justice in the measure of legal evidence. 

Beyond all her other qualifications, then, let Sci- 
ence be revered as an antidote to Superstition, as a 
friend to Civil Liberty, and as the true Fluhsopher's 
Stone, which in an arbitrary Government transmutes 
the iron rod of a Tyrant into the golden sceptre of a 
King, the Father of his People. 
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No. I. 

Si4p9PSiderfii 0y persmal proUction Ji-om mrres^, granted to 
Jbkn Earl o/Gowie, Jkne Mtk, 1600. 



8, Momro^ CaQ^ 1600 
(»llarius» Secretarius, TungUnd* Halymdhou^, Cfdn^^wn^ ^^"^^ 
Rtdell, Ki&kis EdsuilU Qericm Rcgktrit Cl^ncus Jmti^i^ii| 
Advocatus, Quhittinghaiw, M^ilifwrQyj Privw SeUl, Fyyie 
presas^Dunkeld, Th^s^urariuS) Blan4r^«, F^QtQj^ ^a^l^is im« 
cimiy dec. 

Our Severaign Lord undrrfi|tn<iilig that the Xlm^ of t^f 
ttcercise of the ofike dF Th^aurary b}( un^uhUl? William £^ri 
of Gowrie, Lord Ruthvcn Mxd l>irl0tO9j he wv forced for t^ 
hiHiourable defxray of H$ HighB^s^ iB^st ^^^ssary afj^iif 
touching the veal of this r^almt an4 boQODr of his Highnci$ 
crown, to burthtn himself and hi« hou^e with gpoat summs of 
money; and that aC the fitting pf lus last a^icoMxits made of 
his intromissions vhh the said oiSee f>f Thes^iVM^ary qpon th^ 
lOth day of May, the year of <Jod 1583 years, he w^v* found 
super^^xpended in the si)n\in of £^tifi6S : 4 : $, a? the $ai4 
compt bears; and that albeit at the end ^n^ conclusion of thf 
said cmnpt, his Highness specially ordained that the $^id uru- 
quhile Earl should noways have been troubled, '<?r charged 
with Ae payment of any allowances taken by him i» Ws said 
compts, unto tke time he had been first cp^pleatly paid of tht 
saids allowances and super^expences by his Highness, yet oyr 
soveraign Lord understanding that since Ms decease, John, 
now Earl of Gowrie, Lord Ruthven s^Pd Dirlftpn, his ?w, 

' • Till the UAion, the Scote Peers were liabl« to be arrested for 
debt, 

SO 
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1600 has already payed many summs of money to the persons whom 
^-'^^^ for his said umquhile father took the saids allowances, albeit 
our soveraign Lord as yet has made no payment to him, nor 
to his said umquhile father, of the saids super-expences, and 
that it is not possible to the said Earl of Gowrie to make any 
further payment to his said umquhile father's creditors, whom 
for he took the saids allowances, except an certain space and 
time be granted to him to that effect j therefor, our said sove- 
raign Lord, with express advice, counsal, and deliberation, of 
the Lords and Senators of his Highness's Session and College 
of Justice, by these presents, decerns, declares, and ordains, 
•that the said John, now Earl of Gowrie, shall nowise be called, 
pursued, charged, nor burthened, with the payment of what- 
somcver his umquihil father's debts, whereof he took allow- 
ance in any of his compts of Thesaurary, for the space of an 
year next to come after the date hereofj that in the mean 
time his Highness may see th« said Earl satisfied of the said 
super-^xpcnces resting by his Majesty to his said umqulule fa- 
ther; and to this effect discliarges the Clerk of Register, and 
his deputes, of all extracting, or giving furth of any extracts 
of the saids allowances taken by the said umquhtUe Earl during 
liis said ofHce of Thesaurary to whatsomever persons. And 
also; the saids Lords and Senators of the College of Justice 
declares that they will nowise grant nor direct any letters nor 
charges wjiatsomever, at the instance of whatsomever party, 
against the said John, now Earl of Gowrie, his cautioners or 
tenants, upon whatsomever decreets, already recovered, or to 
be recovered against them, for payment of any of the saids al- 
lowances for the said space of an year next to come; and in 
the mean time suspends all letters of horning, poinding, cap- 
tion, inhibition, and others whatsomever letters, with all ar- 
restments, effect and execution tl\ereof, used or to be used 
against the said John, now Earl of Gowrie, his cautioners or 
•^tcnants, during the foresaid space; and ordains ktters to be 
direct foresaid in form, as effeirs*. 

• • ♦ MS« Acts of Sederunt, vol. 4. Jane 20th, IGOO. • 
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No. n. 



Excerpts from the * Summondis of TreassourC agahi$t Jlolerf 
Loganey eldest sone to Robert Logane^ sumtyme qfH^staU . 
rig^ and his tutors and curator s^ on account of the said de^ 
ceast Robert Logane^s accession to the E. of Cowrie's con^ 
spiracy, 

Cujus proditionis quamvis nos dictum quondam Robertum \ goO 
Logane de llestalrig reum.esse ignbraremus, ipse tamen sua \f>r>j 
damnatus conscientia, ac semper timens ne dictus quondam Ja- 
cobus Bour Dicte conjurationis cohscius rem omnem detege- 
ret> sepius cum dicto Jacobo egit, ut fidem sibi de ea prodi- 
tione celanda obstringerit, tandemque per dictum Jacobum 
eertior factus quondam Georgium Sprott notarium in Ay- 
mouth, tum visis ipsius quondam Roberti ad dictum quond. 
Comitem de Gowrie, ea de re literis scriptis apud Gwnisgrene, 
priusquam clause fuissent pluribus diebus ante patratujai scelus, 
et post detectam conjm-ationem (quod dictus quond. Jacobus 
Boure literanim prorsus ignarus dicti quondam Goorgli opera 
in legendis scriptis cwnnibu^ ad eum missis vel pertinenlibui 
utebatur) quasdam etiam dicti quond. . Roberti literis super 
ea conjuratione apud dictum Jacobum Boure fortuito vidisse^ 
quas a dicto quondam Comite de Gowrie, postquam eas leg- 
isset ad dictum Robertum Logane reportandas, dictus quon- 
dam Jacobus Boure retinuerat, sicque conjurationis perfectam. 
notitiam habere ejusdem dictum quondam Robertum conscium 
esse, et participem intelligere Dictus quondam Robeitus Lo- 
gane de Restalrig, cum utroque diligentissime egit, multisqiie 
unicuique eorum datus raiineribus persuasit, ut dictam prodi- 
tionem pro perpetuo celarent, obtinuitquc, ut so vivo num- ^ 
quam revekretur, neque prius horfendum illud dicti Rob«rti 
Majestatis crimen detectum fuit, quam dictus quondam Gcor- 
gius Sprott divino, ut apparuit, iaspirante numine, ad vindi-* 
candam nostram ab improborum calumniis fv^main, prcdictam 
proditoriam conjurationem et dicti quondam Roberti Log^ane 
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1600 ejusdem reattim multis constantissime confessionibus ultro 
''■''"*^^ patefecit; et dicti quondam Roberti Uteris quas a dicto quon- 
dam Jacobo Boure acceperat, prolatis, manifestavit, ac con- 
stant! pia et penitenti* ob tttA faorrendum facinus tarn dia 
telirtum morte felkker c6i»£fma>rit^' &c. 

No. in. 

Trial of Thomas Seott^ Henry Yair^ i^c./or treatonably ris- 
ing in armsy und keeping her Mcyesty a prisona^, on the 
night that Biotio was mtcrdercd. 

I diseo^tred the pap^s ia thi$ appendix, and in the two 
follotving mimberSy after this work t^ras mostly prin^. They 
trt not original; biit thete is every reason to belit'^e that they 
ar'e atrtlientic copies; and, as the original Reconis of Justiciary 
for the periods to nrhidi tiiese papers relate «fe mfesing^ I 
hdve thought them entided to 2i place in this work, l^ey 
are taken from a volutifie of ttianuscripts in the Advocates' Lt- 
br^, C(dlect«d by Sk Lewis Stewart of Kii^hiil. Sir Lewis 
Was t kwyer of tibe first ^imane&ce in the reign of Charles L 
and a man of elegant and ^eidtivdted genius. Revert Burnet, 
Lord Critnond) who was i^pointed one ^th^ Senators^of the 
College of Justice ikt the R^storiition, in his preface to Craig 
ge Feudisj expresses himself thus of Sur Lewis: * Qoo, nemo 
' atutius, tersius, concinnius, et majore cum fide un^pxam ac- 
< tavit x^ausas.' Sit Lewis Stewart's daughter and heiress wa$ 
married to Henry third Lcnni Cutkoss; dnd <tf this marriage 
the present £arl of Buchan itfid his brodiers are descended. 



1566 Curia tetit primo Aprilis 15^$, per Magistnun Hiomam 
Q^aig Justiciarium-depiitatum, nobilis et potentis Dni Arthi- 
b^ldi Comtiis Ergadie^ Dni QmipbeU ^ Lome^ Josdcsauis 

# Register of Parliamem, June 24d^ 1609* 
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G^neralisi S. t>. N. regis, et Regine preKfipC. sectistocatUet 1566 
curia aflirmatl* 

Intrao. 
Thomas Scott * gf Cambitfiznichatl, ilakeriff-depute Cif Perth* 
WiUiam Harkw, 7 ^ rT-t. • 

lohnMowfany, 5 Burgesses of Edinburgh. 

ASSYSt 

The Laird of Langtouiii the Laitd of Whytdawi Afidro 
Ham^gou n of Codin a, the Laird of Skirling^ AlexatklerStew- 
""ittttutaf ot'liaitlemliic, Alexander Home borjet of Edteburgli, 
William Forrester in Leith, Waker Cam ther, Cuthbert Ram-- 
«a7 barges of Edinburgh^ William FouUer bailliei James Ni- 
coU baiUie, John Hamiltomi merchant, the Laird of Cambul* 
nethan, Alexander Bruce burges of Edinburgh. 

William Foulier and James NicoU baillies prot^stit, that 
their passing upon this assyse be na wayes prejudicial! to them 
nor ther offices in tyme ^ming. 

The qlke day the said Thomas Scott, Wm Harlaw, and 
Joha McTtirbray, l^er ccmtict li&d fyllit be the said assyse of 
aift and |>aitt of the uniesum and treasonable waching, ward- 
ing, uid balding in ciqptivitie, with convocations of our sove*- 
tan Ladyes leiges, bodin in feir of weir, als Weill in secreit ar- 
mour aS with jaks, steill bolinetts/ gunes, pistolets, swords, 
bucklers, Jedburgh ^tftffis, halberts, and others wapins inva- 
sive, be themselvis, and others in yr names, of yr causeing 
command, assistance, devysing, sending, and ratihabitione of 
our said soveran Ladyes maist nObill persone within hir maist 
secreit chamber of hir pallace erf* Hallyrudhowse, immediatelie 
and tontinuailie fra the comitting of the crewaU and treasona- 
bte slaughter of uftiqll secretar David Rizew, qlk wes upon 
the ninth day of March last, bypast, to the space 48 hours nixt 
yrafter, treasonablie and maist awfullie stoping hir Hienes to 

* Tliis Tliomas Scott and Henry Yair, were the only persons 
T^to suffered for the muzder of Riccio. Keith's Hist. p« 9S4t 
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1566 use hir libertie in the mean tyme: Lykas, also, she hade bin 
haldin be them in prbon as yit, maist treasonaUie and wickit- 
lie, had not bein that be the provisione of God, she yrafter 
fired and delyverit hirselfe fiirth of y' hands in maist sober 
and quiet maner under silence of nyt, and with greyte hasart 
of hir lyfe past to her castell of Dumbar for saifetie thereof; 
and this they did upon set purpose, provisioun, and foirthowght 
fellony, and therfor dome wes given and pronouncit be the 
mouthe of the Dempster of the sd court, at comand of the 
sd Justice-depute, that the sd Thomas sould be hangit while 
he were deid, drawin, quarterit, and demaneit, as ane trait- 
our, and all his guids, moveable and unmoveable, bnds, here- 
tages, a-rents, takis, offices^ steidings, possessiones, and uthers 
whatsomever, to be forfiiultit and escheat to our soverane La- 
dyes use, at her pleasure-'* 

Ilenrie Yair f delaitfit of Treasonefolldwing^ 

ASSYSK 

Lawrence Symson burges of Edinburgh, John Gilbert gold- 
smith, Thomas Ewing goldsmyth, Gilbert Scougall, Capt. Ro- 
bert Lawder, Robert Ker mert. in Edinburgh, Alexander 
Ilaistie ther, John Watson mert. ther, James Forrct ther, Ed- 
ward Litle mert. ther, William Andersone candlemaker, 
Alexr Bruce in Edinburgh, Allan Dickiesone ther, W» Rae 
cutler, Robert Eviot in Mtoun. 

* * Sir Ludovick Stenart of Kirkhill, Advocate, his Collectiones, 
*' &c. ex manuscriptis Robert! Mylne.* MS. Advocates Librarji 
p. 74. There is another MS. copy of Sir L. Steuart's Collecti(xi 
m the Advocates Library, bat this is by ivt the most correct.— 
The Records of Justiciary, from 10th May, 1559, to 2d March, 
156S, are missing. 

f Henry Yair bad beeil a pTtest who had renounced the Catho- 
lic religion, and been admitted a retainer of Lori Ruthvtn's. 
Keith's History, p. 334. 
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The qlke day the said Henry Tair was convict and fyllit 1566 
be ane assyse, of airt and part assistance, fortifieing, supplying, v.-^v^ 
ratihabitione, and concealling of the treasonable conspiracies 
convocatione, and gaddering of our soveranes leigis, to the 
number of fyve hundreth persones, boddin in fear of wear, 
alseweill in secreit armour as with jacks, steill bonnetes, gunes, 
pistolets, swords, buklers, Jedburgh staves, halberts, and others 
waipons invasive, and entering therewith treasonablie wtin yr 
Majesties pallice of Hallyruidhous, purposlie to have put vio- 
lent hands in our soverane Ladyes maist nobill pcrsone, halden 
and demaneit the samyne at yr pleasure; and sicklyke, to have 
slane or otherwise demaneit as they thowght expedient, the 
Lords of hir Hienes Secreit Counsall and Sessione, and others 
hir ministers and officiars being within hir pallace, and in her 
service for the tyme, and that upon the nynth day of March 
last bypast, under silence of night, at aught houres at even, 
or yjrby, it being the tyme of parUat current; and for perform- 
ing this yr niaist wicked and ungodlie purpose, they then maist 
treasonablie rushit and enterit within yr said pallace, tuikethe 
samen at yr own hand, reft the keys theirof fra the porters, 
closit the yetis, and made* themselves as principalis and mais- 
ters yrintill, our soverane Lady being for the tyme in her 
maist secreit cliamber yrof att hir quietnes, having na feir nor 
dreidor of hir subjects,-to whom hir Grace at all tymes hade 
been maist beneficiall, guid, and merciful, and yr maist crew- 
allie, with drawin swords, whingers, bended pistblls, and others 
v/apones invasive, persewit and invaidit umqll secretar David 
Riccio, hir Hienes famailliar servand, yn in companie within 
hir Hienes chalmer forsaid, and slew him treasonablie and 
unmercifullie, in presence of our said soverane, and pat violent 
liands in our soverane Ladyes maist nobill persone, in defence 
and saiftie off the said umqll David, held, detainit, and pressit, 
the samen maist awfuUie and treasonablie, till they had com- 
itit yc said slaughter in hir presence, as said is, hir Majestic 
being then great with chyld, givean to hir Hienes occasioun, 
tlirow dreador and displeasure she consaveit be the sight of 
the said crewall slaughter, and maner yrgf, and be the detain- 
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1966 ing ta4Uirittuig of Ilk awn fefw^m b \iokt^ tmnnep, m fti 
U) to p0n wkh hir biitbi vs4 mm^9Xi^i9 ii^n^ 9?ir^ 
aA4 coiight c}if ids Lords, iiiiz»#t«rf , ^od qS<»«^i b^uig vitH- 
i« tho m4 ptU^co* to kai^ d wt tMm> »ii4 iw4 h»d ^€y)#i 
iMid not bfUi the plc«mre of God tl^y «si?»pit, ^ swa t^^g 
theoM^Tet dnii|rpo7iitit w yt b^lmlfe tbro^h f «v^i9w» »t 
yr plei0iuro» m trouomUe nutncr d^twk and b«ld €»pt4vo fh« 
rfiBniii«nt Ix)rdi» mbisttr*) ud (^citri withm 
fra dw» said kxir it wgbt ^rtult tun Iwurs after midnight yi 
saman nigbt> coptinuiUy) upofi act purpofiA^ profviaiiKUU W 
fokthowght fallofiy. 

£em9 For airt aqd pairt of tfa^ unlcflum and trea^onaUo 
warding and haUiiig ift irapdiritie, with CQiivocati«» forttwd» 
boding in f(Hr of vreir» as said is» be himielfQ, and utbem hit 
compUcet, p£ our soveiane Ladyes maist noble p6rsQne> witfai«» 
in her said cfaahner of hir pallide of Halynvfliaus forsasd^ im» 
Boediatdie and continuaUie firae the comsuttnig of tht said 
crewall treasonable slaughttr qlka ves at tho tyme forsaidt ta 
the space pf feurty->aught hours ntxt thera{ter> treasonablie 
and maist aafullie stoping hir Hienes to use hir libertie ia th* 
meanetyme; lykeas iilsoe, she had hein hakl^ be them in 
prisone as ylt^ had not bein that> be the provision pf Qod^ she 
therfbr fled and delyverk hirselfe furth of ther hands, in maist 
sober and quyet manor, under silence of night, smd with great 
hazart of hir lyfe, p^st to the castQil of Dumbar for saiftie of 
hir lyfe, upon set purpose, provtsiQun, and foirthought fel- 
lony : And theirfore dcxne was given and pronumrit be the 
mouth of the Dempster of the sd court, att caunmand of the 
sd Justice Deput, that the sd Hendrie sould be hangit while 
he were deid, drawin, quarterit, and demaineit, as ane traHort 
and all his moveable and uninoveable, lands, heretadges> ar 
rents, tacks, offices, steidings, possessiouns, and uthers whatr 
somever, to be forfakit and escheat to our Soverane, to be U^ 
od and disponed be hir Majestie at hir pleasure*/ 

♦ fi. L. Steuart's Collaaipn, p. 7S. 
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In the Appendix to Keith's Historical Collection, the fol- 1566 
lowing circumstance is mentioned- relative to the murder of v^v>^ 
Riccio. When Mary reproached Darnley with the audacious 
insult which had been offered to her, he justified himself by 
laying, that, since Riccio grew into favour with her Majesty, 
he (Darnley) was neither regarded, nor entertained, nor trust- 
ed by her, in the wonted manner 5 for before that, she used 
to come into his chamber, and pass the time with him, which 
now she had not done of a long while: that when he went 
in to her majesty's chamber, she generally had Riccio there 
as a third person, and with whom she used to play at cards, 
nfter supper, till one or two in the morning. And he asked - 
what fault he had committed, 'what failing had come upon 
hiiYiy that she treated him with such disdain? The Queen repli- 
ed, • That it was not a gentlewoman's duty to come to her hus*- 
* band's chamber, but rather the husband to come to the wife's > 
And that for this outrage which he had committed, she should 
be his wife no longer, nor lie with him any more: nor would 
she re^ontented till he had as sorrowful a heart as she felt 
at that moment. 

On the next night, however, which was Sunday the 10th, 
the Queen being still a close prisoner in her own palace, had 
occasion to cajole Darnley, and after long reasoning between 
them she consented that he should come to her chamber, and 
pass the night. When he went down stairs, he told the Earl ' 
of Morton and Lord Ruthven of what had passed between the 
Queen and him; he then went to his chamber for a -while, 
and .... y£'///fl5/a5/e<?p/ One of his attendants endea- 
voured, but in vain, to awake him, and he enjoyed his repose 
till six in the morning. When Darnley awaked. Lord Ruth- 
ven, who had slept in an adjoining chamber, sneeringly asked 
him,W^hy he did not keep his promise with the Queen? and un- 
derstanding that the former meant still to go up to her Majesty's 
chamber, he said, * I trust she shall serve you * in the morning^ 
as you did her at night.' Darnley went up however, and 

* Kelth'5; Hist. Appendix, p. J23, 128. 
3H 
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1566 being asked by the Queen» What became of him last night? 
VvV he amwered. He liad fallen dead asleep • He then offered 
> %o lie down beside her^but she declaredi that, if he laydoim^ 
she would instantly get put of b^d« 

No. IV. 

Confession of tie Laird of Ormistoih ^ho was executed fot 
the Mf^rder of Damlejf.* 

Jit the Castell qfBdinburgh^ the nth of Dec. 157$^ 
1573 The qll^Q day John Br^nd minister 9t Hallymidhous being 
^'^'vvf 9end to Jcbn Ormistoune to give him comfort be the promiss 
of God's wt^rd offerit to sinners> and alswa to requyre the said 
laird to glorifie God in shawing of the trewtht &.c.; after lang 
conference, and praj^rs made> aboue the space of ane hour, 
or tbeirby, the said John Brand minister si^id unto hhn. Sir, 
Though 1 am trewli^ perswudit that the bsiill trewth ye have 
shaweh me of thif matter, yit, becau$0 divers abdjpgreater 
doubts are passit of you, and alse the memorie of men are 
bot yreak, thelrfoi^, gif ye thought guid, I wa!d certane of 
they things br«ifeley that you have spoken were wrytten; wha 
ancwerit meiklie, For God's sake doe the samen; wreit even 
?^ { shall speike. As I shall answer unto God» with whom I 
hope this night to supe, I shall declaire unto you the haill^ 
from the begining unto the end of my pairt^ Firsts I con- 
fess that the Earle BothweU shew the samen wickit deid unto 
me, in his awnchalmer in the Abbey, pn Fryday before the 
deid wes done, and requyred me take pairt with him therein, 
becausQ as he alleaged I wes ane man of activeness, (alace 
theirforl) qre I utterly refuisit, and said, God forbid! bot, 

* . Ormistone's trial is not to be found in the Records of JusdU 
ciary. His, trial and execution are mentioned in Spottiswood's 
Hist. p. 271. The particulats of his confession coincide with those 
of John Hay of Talla, and John Hepburn, which are published 
in Anderson's Collections, vol. IL p. 177, 178. 
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gif it were upon the fieldy to fight ivith your Lo. tintothe 15*ra 
death, I sould not feir toy skinn cuttihg. Then the said Earle '■-^'^^^ 
said unto tne, Tuishe, Ormistoune, ye need not take feir of 
thisi for the haili Lords has cOncludit the samen in Cr&ig- 
miller, all that wes ther with the Quein^ and nane darr find 
fait with it when it shall be done. After the qlk I departit 
hame to K^itie's, Thomes being some part seik, I lay donn 
in my bed, and lay all Saturday therafter for that cause, be* 
leivand that way to have put affthat evil hour; and swa t knew 
na farder of it untill Sonday at night, qr I being In chamber 
in the Blackfrierwynd, g&ngand in ane beltit goun, John 
Hepburbe and John Hay of Talla came unto me, and said th^ 
Quein's (g.) and Lords are past upe to sie the King, and my 
Lord is standand at the Blackfrier-wynd'-fute, and bids you 
tume to htm incontinent) where I lai^ tny goun frpm me, and 
tuik ane ryding clotk, because I bdeivit all had bein weill 
anewche now agreit, seing they had pasit up to visit him^ and 
cuming at the first*, I mist the said Earle, for he had come in 
upe anuthef closse to seik me himselfe^ in my awn chamber, 
and yr he fand my cousing Hob) qm he brought with him, 
and y^after met togidder iii the mids of the wynd, wha tuike 
me againe, and we all pasit upe to the fVeier yaird^ through 
the slape, whair Pareis and^Aft^hie BetoUn comit and met u«» 
and said all wes ready preparit for the setting of the lu&t) and 
they all inquyrit how it sould be set toj and) after diverse 
speakings, I said. Take ane piece of lunt of thrie of foMr inch 
lang, and kindle the end of it, and lay to the cauld end, and 
it wald bum syne to the train^ and swa will blaw up; after the 
qlk, the (Q.) grace pasit hame to. The Earle Bothwelle said, 
Speid, and dose all the doOres, for they had 1 3 fals keys of 
the lodging maide, and givin, as they said to me, be hin\ 
that aught the house; after the qlke I departit incontitient^i 
and came not nearer, is I shall answer before God, ftor the 
doore; and as I was cuming heme it strak^ ten hours, wher 
then I pasit to James Kaitie's hous, to avoid suspitioun, yt na^ 
man sould say I was at the deid doing, for I was an hour and 
mair in my bed or the Hast and crack wais: Being inquyrit 
\i^ tb^ sj^^d minister, ^f he Jpaew not ^i the King was uihiw:- 
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1 573 wayes haodlit be mens handesy for it is comonlie spoken he 
<^^rsj was Inrought furth and weirreit? Wha anserit. As I sail an- 
swer to my God, I knew nothing but he was blawin up; and 
did inquyre the samyn maist dilligentiie at John Hepburne 
and John Hay, and all that tarreit behind me^ wha swore un- 
ta me, they never knew nae uther thing bot he was blawin up; 
and swa I think it was ane work done be God for the punish- 
ment of money wickit men, whairof I am ane^ and ane great 
sinei* before God> for the qlke I ask God mercy* 

Thirdly i Being requyrit, gif he knew na farmer hereafter? 
iknsrity At the pasche y^after, when the brqite bega^ tp ryse 
upon us, and all cryit, ane vengance upon thepfi that slew 
the ICing! it prickit my conscience, and I com^ to the £^rle 
Bothwell in his chamber, and said to him, What d^vill is 
this now, my Lord, y» every body suspectis you of this deidi 
^ind crycs, ane vengance for the samen! and few or no uther 
spoken of hot yow^ Aneutber thing yow said to me: Wh^ 
smsrit, I ^all let ypi| sie sume thing that I had for me*, wha 
then let me sie ane contract subscryvit be four or fyve hand- 
writtis whilke he a^rmtt tp me was the subscription of the 
Earle Huntlie, Argyll ^ecretar> and Sr James Balfour, and 
alleaged mony mae promisit, whsi w^ld assist, or he were put 
at; and yrafter re^d the said contract, q^k, as I remember, con«- 
teinit thir words, in effect. That, for s^mikle it was thought 
expedient and m^ist pro£table for the con^n^oqn wealth, be the 
haill Nobilitie and Lords qndersubscryvand, that sick ane 
young fooU and proud tirr^ne sould not reigne npr bear rule 
over them; and that fqr diverse causes; and theirfpr, th^ the 
haill had concludit that he squid he put pff by ane way or 
Uther, and whpso^ver sould take the deid in hand, to do it, 
they sould defend ^d forti^e as themselves, fpr it soiUd he 
every ane's action, recknit and balden done be th9ms^lves;whiU^ 
writting,as the said£arle sh^wunto me,was devysit be Sr James 
Balfour, subscryvit be them all ane quartur of ane year be- 
fore the deid was done; after the whilk I never spake to the 
said Earle of it whill the day he gate his assyse, whaire the 
said Earle standing at the barr, luiking doun sad lyke, I plukit 
9Q ^io) an4 ^iVidi T^jq^ my l/^td^\ wifi; d^ivell is this yee zx^ 
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dbeand? Your face shows what ye are: hald up yowr face, for 157S 
God's saike, and luike blythliei ye might luike swa and you ^^vn^ 
^ were gangand to the deid: Alace! and wo worth them that 
ever devysit it! I trow it sail garr us all murne!*— wha ansrit 
me, liad your tongue; I wald not yet it wer toe do: I have 
ane airt gaite fra it, came as it may, and yt ye will knaw be* 
lyve, &c. 

Forder, the tyme when my brother was hurt be the Laird 
of Sefibrd, word came to me first that they wes slane, and 
then yr came ane bill from them» and said they wer onley hurt, 
and wald not die; but ane thing did them more evill then their 
hurting, to witt, that ane commoune bruite was risen, that I 
was at the King's slaughter, and theirfor desirit me to get 
sume guid way to purge myselfe; let it pass na farder, or else 
ye have done with it; qlk bill I tuike and gav^ to the Earle 
Bothwe)l> wha tuike it and gave it to the Quein, and she tuike 
it and read it, and gave it to the Earle Hunthe, yr present^ 
wha read it, and y^after turnit unto me, and turnit her back 

: and gave creinge wifh her shoulder, and passit away and spake 
nothing to me. This is the halU thing that I knaw, either 
befor or theirafter, as I shall ansuer to my God, with whom 
I hope to supe. After the q^k being inqiiyred, Gife ever the 
Quein spake to me of it at any tyme, or gif he knew what wes 
the Queens mynd into it? ansrit. As I shall ansuer to God 
shoe never spake to me nor I to \l\x of it, nor I knaw nathing 
of hir part but as my Lord Bothwell shew me; for I will not 
speike bot t)^e trewth for all the gold of the earth, qlk I desyre 
yow, guid minister, bear record hearof as ye have Mrritten, 
qlk I pray yow read over to me: Let me also see it; q'k I did 
before Arch<i Dowglass constabill of the castell, and George 
Towers of Bristo, with uthers divers gentlemen and servants 

^ being in the chamber; qlk being done, he said, for God's 
saike, sit down and pray for me, for I have bein ane greit 
sinner utherwyse, for the qlk my God this day punishes mett 
for of all men one the earth I have bein ane of the prouddest 
and high myndit, and maist filthie of my body, abusying the 
same dyvers wayes, but specially I have shed innocent blood 
^f ane Michael I^unt^ with my owu bax^: Alaoe theirfor! 
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IS7S becunse the said Michael having me lyeing upon mf backi 
^^VN^ haiveing ane fork in hi$ hind> mjght have slayne me gif he 
pleasit, ftnd did it not, qlk of all things maist grieves mj con« 
science: Alswa in a ratge I hangit a poor man for ane horsei 
with mony uther wickit deids; for the qlk I aske my God 
mercy', for its not mervell I have bein wickit, for the wickit 
companie that ever I have bein in, bot speciallie within thif 
seaven years bypast, q^k I never saw twa guid men or ane 
guid deid, bot all kind of wickedness; and yit my God wald 
not sufier me to be lost^ and hes drawen me from them aa 
out of hell, and hes given me leasur and space, with guid com« 
panie, to repent, for the qlk I thank him, and is atsurH that 
I am am <^Jki$ elect, ^c^ 

Thir words, with mony mae, cryand continually unto his 
God even to the very end, cryandi My Lord Jesusl Sweit 
Jesu^, liave mercy upon me, as you have had upon uther sin- 
ners! in sick sort, yt he was, to the appearance, of man, ane 
of the maist penetent sinners that hes been sem this lang tyme^ 
, and may be compttt ane eauunple of God's mercies to all pe^ 
tietent sinners.* 

The authentick coppie of this I receaved fram Mr. Rid 
Skene, sone to umqU Mr, John Skene, sume ' tyme clerk of 
counsall, whilke Ves amang his umq^l £ither's papers^ 

No. V. 

Trial of the Earl o/Mortoun^ for the Murder^of Darnlejf* 

* Mortoun his forfaltrie. 
15SI Curia Justiciarie S. D. N. regis tenta et inchoata in preto- 
yvv; rio. burgi de Edinburgh, primo die mensis Junii, anno Dni 
millesimo quingentesimo octuagesimo primo, per honorabiles 
et discretos viros Japobom Striviling de Keir militem, et ma- 
gistrum Joannem Grafaame justi^iarios in hac parte per com- 
missionem S.I). N. regis> ac Dnorum ej[us secret! concilii spe- 
cialiter constitut, ad efiectum subscriptum sectis vo^at^, et cu* 
ria legittime aHirmata, &c. 

^ 8. L, Steuaft's Coll p. 72^ 
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Jacobus Comes de Mortouo, Dqs de Dalkeithi &c* «ccti« \$Sl 
satus callomnis^tus de arte, part^i prescientia, cQnseUtu>ne> et 
non releuattoqe proditorie murthure <|uoQdam nobUissimi et 
charis^imi Henrici regis Scotorumi paitris S. D« N. Regis Ja« 
cobl $cxti. 

Nomina assisae elect jurat et admiss super prefato Jacobo 
Comite de Mortoun^ &c. vi?* 

Cdinus Comes Ergadie^ Joaiines Comes de Montrois, Aa«> 
dreas Comes de Rothe&| Jacobus Corner de Qlencaime» Huga 
Comes de Eglintoun, Alexander Comes de Sutherland, Jpan«« 
pes Dns de Maxwell, Georgius Dm de Seytoun, Jacobus Dns 
Ogilvie^ Jacobu9 Diu Innermaithe, Hugo Dns Somervellji 
Alexander Magister de LeviugstQun, Alexapder Mr de £1^ 
phingstpun, Joannes Gordoun de Lochinvar, Miles, Patriciu& 
Hepbume de Wachtowj Patripu^ tearmooth de Dersie, 
Sifliles^ Wi}lielmgs Xivingstoun de Eilsytlx, MUes« 

The whUk day the said James £arle of Mortpun being in* 
dyttit and accuut, that, in the moneihs of Januarii and Febrii, 
in the yeir of God 156$ yeiris^ l^i accqmpaniit with Jamest ^ 
$ome tyme £arle Bothwell, James Qrmistoun some tyme of 
that Uke, Robert, alias Hob Onnistpun, his father brotberi 
John Hay some tyme of TaUo| yomger, John Hepburne^ 
caliit John of Bowtoun, and divers othen his complices» 
crafteUe and secretlie cpn^pirit among them selves, consvltit» 
treatit, devysit, and maUcioqsly cpncludit the maist shame* 
ful, detestable, and unnatural murther and patricide of our 
soverane Lords umqU dearest father, H^nry King of Scotts, 
lawful! spouse for the tyoie to hi« Hieae^'s dearest mother. Ma* 
ry, then Quein of Scotland^ and that within the burgh of £d% 
pallice of HaUyruidhouse, and uthen places therabout; and 
to the end he myght bring his wicked, fiUhie, and execrabill 
attempt at better to pass, he with the remanent perspuns a« 
foimamed, be tb^mselvesi jr servants^ cpmpUces, and pthcrs, 
in yr names, of their cawseing commaudi houndingi sending, 
partaking, assistance and ratihabitiopei upon the tenth day of 
the sd moneth of Feberwar 1566 years, at twa hours after mid- 
night, pr therby, come te the lodgeing besydc the Kirk cf 
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1581 Feild, within the said burgh of Ed*-, wher our sd sovetane 
^-'"^'^ Lords umqll dearest father was lodgit for the tyme, and thcr 
be way of hamesukin, brigancie, and foirthowght fellonie, 
maist vylelie, unraercifulUe, and treasonablie, slew and mur- 
thcrit him, with Wm Taylionr and Andro Makage, his cubi- 
cularis, when as they, buriet in slep, were takeand the nyghts 
rest, brunt his haiU lodgeing forsaid, and raised the snmen in 
the aire be force of gun poulder, qlke a lytle afore was placit 
dnd imput be him and his forsaids under the grund, and angu- 
lar stands, and within the voltis, laich and derne pairts and 
and places y^of, to that effect, and richt, swa he with the re- 
manent persouns afornamit, marrowis of his mischeife, be 
themselves, yr servants, complices^ and uthers, in yr names, 
of their causing, command, bunding, sending, and airt and 
pertaking, assistance, and ratihabition, at the tymes forsaids, 
respective, gave their favor, counsall, and help to the perpe- 
tration of the said horrible crymes, and ay sinsyne hes simu- 
late, hid, and conceilHt the samen, in maist treasonable and 
secreit maner, and theirthrow had incurrit the paines of leis- 
magestie, and sould have bein punishit theirfor with all ri- 
gour, be tinsall of life, lands, and gutds, and be cxtinctioun 
of fame, honour, titles, and memorie, conform to the lawis 
of this realme; lykeas the remanent persouns afoirnamed, his 
. complices and conspirators with him in their treasonable impi- 
eties, were already tryed and forfaultit for the self same hy- 
nous and detestable crymes, and for the maist part, as they 
could be apprehendit, had sufferit maist shameful deid theirfor, 
according to yJ" deserving, as at mair lenth is contained in the 
dittay given in anent the premisses, with the taikins and proba- 
tiounsproducit and usit theirwith;qlks being read >the said James 
Earleof Mortoun, and he anserand yno, denyit the samen, he 
reasoun whereof the said Justice deputis referrit the samen to 
the knawledge of the inqueist and assyse above written, wha 
wes ress^vit and admittit in presence of the said Earle, and they 
being furth of court removed, and ryply advisit with the said 
dittay, taikins infallible and maist evident, with the probatiouns 
frodncit and usit for veriScing theirofj and y^-after inenteracd 
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againe in court, they ^11 in atie voyce, he the pfoitunccirtg of iSil 
the mouth of Iphn Earle of Montrose, chancellar choisen be v>vw» 
the sd assyse, fyllit the said James Earle of MortoUn of airt, 
pairt, foifknawledge, and concetling of the treasonable and un- 
natural ittUftheirs fofsaids; after the qlke cdnrfction, the saids 
Justice-de]putiS| be pronundatioun''of Andro Lindsa.y, Dem- 
ster of the said court, adjudgitj and foi* dome * gave, that the 
said' James Earle of Mortouh sould be had to ane gibbet be« 
syde the laercat-crose of the sA burgh of Iid»-, sind tjier be 
hangit while^ be deid;* ^pA yjAhet dr^win> cjuarterit, and de^ 
maneit, as ane traitourj and that all his lands, heretage, of^ 
fices, possessiones, tackes, steadings, comes, cattell, acttounefe, 
debtes> obligationes, guids moveable and unmoveable^ and 
itthers whatsomever whilkiB pertemt to bim» sould and aught 
appertaine to our sovera^e Lord, and to be applyit to his Hie-^ 
nes use,. be feasone of escheat of forfaultour, to be uptaken, 
usit, and disponijt, bp hk Alenea ^t ^i^ pleasure upon the 
qlkes pf emisses, Mr Robert Crichtoun of Eliotf , Advpcat to 
our soverane Lord, asked instrpments, and acts of Court<*^ 
Extractum ex actis % curie Justiciarie antedicte, per me Wm 
Stewart juniorem, notarium publicum et clericum dicte curie 
. per commissionem S. D. N. regis a^^edict. specialiter electum 
ct juratum, &c. sub meis signo et subscriptione manualibus. 

No. Vf. 

, Eoipence ofbnrning a, WUch^ A. D. 1649. 

I am indebted for this curious paper to the polite and ob- 
liging communicatiotl of Mr. William Henderson of the Glass- 

* The sentence was changed to beheading, and he was private- 
ly buried. Spottiswood's Hist. p. 3 1 4. 

t Mr Robert Crichton of EUtock (for so it should have been er. 
pressed ) and Cluny, was father to the Admirable Crichton, and 
to Sir Robert Crichton of Cluny, who is mentioned above in the 
tiiid of the Laird of McGregor. 

X S. L. Steuart's Collection, p. 69. 
S II 
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1649 house, Glasgow, a descendant of Mr. Logan of Bumcastle, on 

, co<^ whose lands the unhappy sufferer lived. The accompt is a 

voucher of a payment made by Alexander Louddon, factor 

on the estate of Bumcastle> the proprietor being then a minor 

and infant. It is ei^tered in the factor's books thus. 

< Mair for Margarit Dunhome the time sche was in prison^ 
* and was put to death, 065 ; 14 : 4.' 

Count gifin out he Alexander Louddon in L^lstoun^ in ye ynr of 
God 1649 yeiris^for Margrit DoUmoune in BurnqflJsteS. 

Item, in y« first, to Wm- Currie and Andrew Gray for 

the watching; of hir ye space of SO days, indc ilk 

day, XXX di indc - - - • • xlv fib Scotta 

Item mair to Jon Kinked for broddiog of her • 'vi Ub Scotta 

Mair for meat and drink and wyne to him and hit mao iiij Hb Scotta 

Mair for cloth to hir • • • • jjj jji, Scoda 

Mair for twa tare treis - - • • jl « h Scotta 
Item mair for twa treif , and ye making of them, to the 

warkmen - - • - . . lij lib Scotta 
Item to ye hangman in HadingtottO, andfetchio of him, 

thrie dollores for his pens, is - • . lilj lib xiiii sh 

Item mair for meit and drink and wyne for his mtertinge iii lib Scotta 
Item mair fer ane man and twa horss, for ye fetcheing of 

him, and taking of him hame agane • • xl sh Scotts 
M«tr to hir for meit and drink ilk ane day* uij th the 

space of XXX dayes, is - - - . vi lib Scotta 
Item mair to ye twa officers for yr fie ilk day sex shilline 

aught penncs, it .... x lib Scotta 

Summa is iiij scoir xii lib xiiij sh 

Ghilbert Lauder, 
Urn* Lauder Bilzaurs. 

Takin of this above written soume twentie«sfaven pundia Scotia qlk the said 
umql Margrit Di&ham had of her ain. 

92:14: — 
27 : — : — 
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Adultery, Trials for, fiom p. 351, to 359. 

Aikenhead, Thomas, trie4 for blasphemy, p. 3^2. 

Anderson, John, George Clerk and John Ramsay tried for his mur'^ 

der, p. 160. 
Appeal, idea that an appeal lies from the Court o( Justiciary to tlie 

House of Lords, p. 92, 120. 
Argyle, Doke of. sits as Ji:^tice*G?neral pn the trial of Stewart <f£ 

Aucharn, p. 216. 
Argyle, Earl of, sits as Justice- General on ^hp trial of the Master o( 

FbrbesS| p. 3. • ^ 
" prosecutes Mr. John Stewart for leasing-making, 

p. 137. 
Armstrong, John, tried for the murder of Sir John Carmichael 

Auchmouty, Charles, tried for having committed treason, by engrav- 
ing a political print, p. 104. 

Ballentine, claims to be tried by jury, p. 132, 

Blair, Alexander, tried for incest, p. 344. 

Blasphemy, Thomas Aikenhead tried for, p^ 962, 

Bonders, Uwless state of the Scotch s^id English, p. \^, 

Borthwick, Francis, tried for blasphemy, p. 863. 

Both well, Francis, Earl of, attempts to seize the King, p. 40^ 

Bothwell, Jafmes, Earl of, present at the murder of Dari^ley, p. IQl 

Campbell of Clenure, James Stewart trle^forhis murdi^r, p. 215* 
Carkeitil, John, murders one of the Lords of Session, p. 174. 
Carmichael, |lobert, schoolmaster, tried for the murder of one of 

his scholars, p. 196. 
Carmichael, Sir John of that I^k, John Arm^troi^ tried for his m^^* 
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Carnegie, James, of FlnhaTen, tried for the murder of the £arl of 
Strathmoie, p. 199. 

Chislie, John, of Dalrj, tried for the murder of Lord President 
Lockhart, p. 168. 

Clerk, George, and John Ramsay, tried for the murder of John An- 
derson, p. 160, 

Clergymen; See Nonjuring, Papist^' Presbyterian^ Religioru 

Connachar, John, tried for celebrating clandestine marriage» p. S8I. 

Cornwall, Archibald, tried for attempting to hang up the King^s 
picture on the gallows, p. 72. 

Chrichton, Mr. Andrew, trial of, for decllnrng the authority gf the 
King and Privy Council, p. 76. 

Darnley, trial of Douglass for the murder of, p. 7} and of the E^l 
, of Mortoun for the same, p. 388. / 

Dickson, John, tiied for parricide^ p. 145. 
Douglass, Archibald, Parsoft of Glasgow, tried for tie treasonable 

murder of Henry King of Scots, p. 7. 
Douglass, Jaipes, Andrew Rutherford tried for his murder, p. 138. 
Dow, tried for stealing wine, ale, ape. p. l56. 
Drummoad, Robert, tried for a defamatory Hbel, p. J 27. 
Drysdale, William, tried for incest, p. 345. 
Dundas, Robert, of Arniston, saves Carnegie of Fi|ihaven, p. SlS, 

and Mr, l^enderspn, p. 333. 

Erskine, Sir Thomas, and Sir John Jflamsay, relieve Kin^ Jam^$ 
at; St. Johnston, p. 34. 

Falconer, John, tried for using false keys, p. 128. 
Falconer, Patrick, George Cumming tried for his inurder, p. 1 9a 
Fleming, John, tried for slanderous speeches against the King, p, 
78. 

Fliglit, Alexander, tried for insulting the Provost of Cupar, p. 128. 
Forbess, the Master of, tried fpr high treason, p. L 
Forgery, trial for, p. 317. 
Fomication, trial for, p, 359. 

Fraser, Captain Simon (Lord Lovat) tried for high treason, jape, 
*c..p..90. 
' f'r^^r, Charles, Lord, trie^ for high treason, p. 85, 
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Tmar, John, tried &r adukery, p. 35S. 

Gardens^ -breisilring of* p- 34$. 

Gtlbspte* JobOi and oijbcrsy tried far tlMxnarder of M;j0r Mtnisies* 

p« 183. 
Gowne, genealogical anecdotes of the family o^ p. 15» 
Gowrie, John, C»H of> ^^ad (or cpnspiria|( t9 rnvrdf r A^ Kii||^ 

p.?8. 
Cowrie, JohOi Earl of, obtws a jiupersedere, px^yct^ml proteciiot 

from arrest, p. 417. 
Gowrie, WitUam, Earl of, seizes King James, p. 40. 
Graham, John, a Lord of Se;5mPi murdered bj fijr Jaoies Sw^^ 

lands, ^174. 
Qncff James, tried for the murder ef Ar^ibaid Murray, p. IjS^r. 
Gray, the Master of. Chancellor of the Jury vrho sa^ pipQ^ Archt- 

bald Doipi^las, p.. I2i ge;vsaJog<cal anecdotes Qf hi$ ^Uy, p* 15; 

assaults King James in the palace of Falkland, p. 41. 
Green, Captain Thoma!^ and his icnsj^p tfkfi &r ft9t:j^ p, 1^9* 
'Outhrie, John, tjriedfor adultery^ p* Ml* 

Haitly, Margaret, ttied for adultery, p. 957* 
Hamilton^ family of, cextjxejrst^o tbeCrofwi)^ p. 47. 
HHipilton, Sir Thomas, King's Advocate, p. 23, 69, 72. 
Henderson, Mr. George, meschant'sirial for forgery,^ p. 317* 
Home, of Spot, tried and ac^uitte,d for th« mprder ^ ]0^x3^^ 
p. 14. 

Impostor of Bargarran, p. 405- 
Incest, Trials fpr, from p* 34? to SiSO. 

Johnston, AgneiS, tried for xix ^nupder of mi . > l^ftQib, a cbild» 
. p. 156. 
^ury, trial by, the various attacks made upon it, fronsi p. ,1:24 to p*. 

133, 198; priviltge of jury restored, p. 214) a^d ^buse<j» p. 257. 
Justiciary, Court of, idea that anappe^} ^ies from tbi? tCQurt to the 

House of Lords, p. 92, 122. 

Ker, Sir James, tried for oelebratbg clandestine jDwriage, jpi« 380. 
t^easin^-making, trials for, p. 137, H% 
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Lockhartt Sir George, Lord Pk«sident of the Cotirt of Session, John 
Chislie of Dairy tried for murdering him, p, 168. 

Logan of Restalrig sits on the trial of Archibald Douglas for the 
murder of Damley, p. IS; genealogical anecdotes of his family, 
p. 15; tried for Cowrie's conspiracy, p. 54; sumnions cf treason 
against him» p. 41 9. , 

Lords of Session, Gatbreath* Graham, and Lockhart, murdered, 
p. 174. 

Luss, Laird of. Laird of Macgregor tried for slaughtering his friends* 
p. 149. 

i^ary. Queen, Thomas Scott and Henry Yair tried for keeping her 

a prisoner, p. 420. t 

Macdonald, Archibald, of Barrisdale, tried as attainted of high trea- 

son^ p. 113. 
Macgiegor, Laird of, tried for daughtering the* Laird of Luss's 

f I lends, p. 149. 
Macgregor, Malcolm, tried for the murder of John Stewart, p. 258^ 
Macgiegor, Patrick Roy, tried for a number of crimes, p. 153. 
Marriage, clandestine celebration of, p. 380, 381. 
Mass, trials for saying, p. 368, 377. 
Maciver and Macallum, tried for the frandulex\t destroying of ship^ 

p. 294. 
Macleod, Mrs. tried for forgery, p. 317. 
Menzies, Major, John Gillespie and others tried for his murder, 

p. 183. 
Mortoun, Earl of, concerned m the murder of Darnley, p. 8; seizes 

King James, p. 39; tried for the murder of Darpley, 430» 
Mowbray, David, tried for tumult within burgh, p. 264. 
Mowbrayi Francis, doom prondHnced over his dead body, p. 74. 
Murder, trials for, p. 146, 149, 153, 156, 158, 160, 164, 168, 

175, 185. 190, 199, 215, 258. ' 
Murdoch, John, tried for adultery, p. 357. 
Murray, Archibald, James Gray tried for his mtirder, p. 164 
Niven, ^ohn, tried for leasihg-making against the Duke cf Albany 

and York, p. 142. 
Nonjuring clergymen, trials of, 381, 386. 

Ogilvie, the Jesuit, hi& remarks upon the mob of Edinburgh which 
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assaulted King James in the Tolbooth, p. iS; his tnsl for saying 
of massy acknowledging the Papal jarisdiction» declining to an- 
swer questions put to him by the Privy CotmcQ, &c. p. 869. 
Ormlstone, Laird of, his confession when executed for the murder 
of Darnley, p. 426. 

Papist, p 40, 270. S69. 377. 

Parricide^ John Dickson tried for« p. 145. 

Piracy, trials for, p. 279, 294. 

Piscatoiie, Leonardo, tried for shooting and maiming John Simp- 
son, claims to be tried by jury* 128. 

Poieret, Elias, John Master of Tarbett, and others, tried for htg 
murder, p. 175. 

Presbyterian clergymen, their zeal against carnal impurities, and 
against witchcraft, p. 848, 894, 877. 

Prescription of crimes established, p. 258. 

Print, political, Mr. John Thomson and Charles Auchmouty, tried 
for causing one to be engraved, p. 104, 

Ramsay, John and George Clerk, tried for the murder of John An- 
derson, p. 160. 

Ramsay, Sir John, and Sir Thomas Ersktne, relieve the King at 
St. Johnston, p. 84. 

Religion, crimes againsc, 862, 869» 877> 880, 881, 886* 

Riot; see Tumult. 

Robertson, Patrick, tried for adultery, p. 853. 

Rois, Thomas, tried for publishing at Oxford a pasquinade against 
the Scou, p. 80. 

Rutherfoofd, Andrew, tried for the murder of James Douglas, 
p. 158. 

Ruthven, Mr. Alexander, tried for conspiring to muider the King, 
p. 23. 

Sandilands, Sir James, relieves the King, p. 41 ; murders a Lord of 
Session, p. 174; gets the gift of a Lady's estate who was burned 
for witchcraft, 395. 

Session, Galbreath, Graham, and Lockhart, Lords of, murdered) 
P 174. 

Ships, destroying off p. 29 U 
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Sktfod, SixfUS^ crtedidr ttettoti, p. 8di 

Stansfieldy fbS&pf temairkabl« an«6dott of hiitf* p. ft?. 

Stewart, Jtenes^ tried for the ititirdtr of CaxiH>t>eIl of GltMrCf 

p. ilA. 
Sttfwarty John* Malcolm Macregor tried for mordering htm, p. 258. 
Stewart, Mr. John, tried for kasing^malung against the Earlof Ar-» 

gyle, P.1S7. 
Storey, James, tried for die tmirder 6f WQIiafti Stewart^ p. 199. 
> Strathmore, £ari of, James Carnegie of Finhaten tri^d for bis 

murder, p. 1^. 

*huiftaiii11, Barbara, trtid' ifbf ilicfesc, p. 345. 

Tarbet^ John, Master of, tried foi' the mordet of Eiia$ Poiret, p. 17^. 

Taybr, VLt^ Daniel, and t^r^nty-foar other clergymen, tried for 

not praying for Ring Geofgei ^. 38$; 
Tennant Francis, tried for a si^iti(ms ^squlnade, p. 6d. 
tlieft and feniicatiDn, tried in 6ne indictment, p. SJd. 
Thomson, Mr. John, tried fbr harring committed treason by engrar« 

ing a political print, p. 104. 
Treason, triah fbr, p. 1, 7, 24, 54, 69, 72, 74, 7«, 78> 80, 83, 

85, 90, 104 118. 
Taibtdt wldiin burghi I>aTid Mowbray tried foi", p. 264. 

Wallace, Mr. J«Aft, tried fbr saying of mass, p. 377. 
Weemyst, and Young, claim to be tried by jury, p. 12j; 
Wilson James, tried for inccit, p. 344. 
Wruhcraft, trials for, from p. SdOto 404. 
Witch, accompt of expences of burning one. p. 433. 

York, James, Puke of, sits in Prlry Council when James Skene 
emits u treasonable declaration, p. 83| John Nircn tried for ]ea$« 
ing-making against him, p. 142. 

Young and Wecmyss, claim to be tried by jury, p. 125. 
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